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reyerence to God, ſelf-defence, temperance, 
honou?” to our parents, benevolente to all, a 


ſtrict adherence to our engagements, grati- 


tude, Sc. This law is improperly attributed 
to the brute part of the creation; for brutes 
act from neceſſity, and are not capable of pro- 
per obedience, nor conſequently of law- 

3. The law of nations is alſo the teſult of 
reaſon, and has God for its author; but it 
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ſuppoſes mankind formed into ſeveral bodies 


politic, or ſtates; and it compriſes all the duties 
which one ſtate owes to another. Theſe muſt 
of neceſſity be ſimilar to the duties ariſing bes 
tween individuals, ſeing both are dictated by 


reaſon; fo that what is the law of nature, 


when applied to men conſidered ſimply as tuch, 
is indeed the law of nations when applied to 
From this ſource pro» 


Ec. The particular uſages of nations in their 


mutual commerce, which are not neceflarily 
founded in reaſon, are no part of the law at 


nations in its proper ſenſe z for they are arb 
trary, and derive their ſole authority "from 


compact, either expreſs or preſumed, and ma 
therefore, without violating the law of natute, 
be altered: for this reaſon they ought to be 


thrown into the claſs of poſitive laws, whoſe 
obligation laſts no longer than the agreement 
upon which it is founded. Of this ſort are the 
ambaſſadors, the privileges indulged to ſome 
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4. Civil or municipal law is that which: eye- crit, '. _ 
25 ſovereign kingdom or ſtate has appropria- g 2 
ted to itſelf. The appellation of municipal 
law was originally confined to the laws of mu- 
nicipia, or dependent ſtates, but it came. by 
degrees to fignify all civil laws without di- 
ſtinction. No ſovereign ſtate can ſubſiſt with-- 
out a ſupreme power, or a right of command. 
f ing in the laſt reſort; the ſupreme power of ĩð 
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my enactment of a former age, otherwiſe it would | - +. 
4 ceaſe to be ſupreme. Hence the law-laſt in _ 
ſt date derogates from prior laws, J. 4. de . — _- 


Prince. - 
6. The law of nature, where it either com- General =— 
| mands or forbids, is immutable, and cannot Pro 


om 


be controuled by any human authority; but * 75 
where that law does no more than a — 

- Fight, without obliging us to uſe it, the W.. 

preme power may diveſt us thereof in whole or * — 


part. Thus certain natural rights in point 5 

of dreſs, game, commerce, Sc. are brought 7 4 — 4 
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frequently, by poſitive enactment, under ſuch 
reſtrictions as the legiſlature thinks moſt pro- "xs 
per for the common intereſt. It ſufficiently 
© appears, that a ſanction is annexed to the law 
of nature by its author, from the diſquiet that 
- fills the conſcience 1 a tranſgreſſion there 
of, muy the perſon guilty ſhould be without 
the reach of 3 2 : | but certain 
laws of natyge,- as gratitude, charity, benevg- 
lence, Sc, have not beech guarded with penal- 
ties by the poſitive enactment of any ſtate, bye 
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t. civil laws cannot be conſidered as a rule 
_— - .- for the conduct of life, till they are notified to 
= tttmeſe whoſe conduct they are to regulate. The 
= SG Scots acts of parliament were by our moſt an- 
dient cuſtom proclaimed in all the different 
mures and borrows of the kingdom, 142 g, 
3 c. 67 —1457, c. 89. But after our ftatutes 


= "OP was no longer neceflary, was gradually ne- 
= lected ; and at laſt the publication of our 


_ tory forty days thereafter, 138 1, c. 128. Brj- 


without formal promulgation, either becauſe 
the printing is truly a publication, or becauſe 


to them, as being preſent in-patliarene 
der a law is publiſhed,” no pretence of 


Nana d. 
Declua- 7. As laws are given for the rule of our el 
der las. duct, they can regulate future caſes only; fo 
paſt actions may © out of our power ua 
mit of no _ laratory laws form no e 
- + - _.- *eption to 'this; for a ſtatute where it is de- 
OH dalaratory of 2 a former law, does no more than 
interpret its meaning; and it is included in che 
notion of interpretation, that it muſt draw 
ee ee e law interpreted. 
8. God himſelf gave by Moſes to the Fews 
body of poſitive laws, which ſettled not on- 
iy their public polity, or private right y _ 
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were firſt printed in 1540, that cuſtom which 


laws at the market-croſs of Edinburgh was 
declared ſufficient; and they became obliga · 


ziſh ſtatutes are deemed ſufficiently. notifie 
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and almoſt wholly framed with a ſpecial vier | 
to the Jewiſh conſtitution, and to the genius of 
that people, it is but a ſmall part of Le, 
has been adopted by the 1 1 0 
countries into their ſyſtem 1 

9. The Roman laws were — roidele a. 
of the ſixth century reduced by the Ecperor fav. © 
Fuſtinian into one body, which. oonſiſts of the 
the digeſts or pandects, the inſtitutions, tis 
code, and the —— Upon the irruption of 
the Lombards into Italy, ſoon after Juftinian's 
death, this law became almoſt forgotten till 
the year 1130, when, a copy of the pan- 
dects having been found at Amainbi, it was 

by authority in the ſchools of aq, and 


from thence quickly: ſpred itſelf over Europe. 


The Roman. law, from its peculiar: beauty and 4 
elegance, got the appellation of the civil law, 


che laws of a countries In ſeveral acts 
of parliament, this law, ſometimes by itſelf, 


1945, C. 69.1385, c. 18. andſometimes in 


zonjundction with the canon law, 1 540, c. 80. 
351, c. 22. goes under the name of the 
common law. Where the expreſſion in the at 
is Tulle, be common laws of the realm, it . | 
dies perhaps our 'own ancient conſuetudinarß 


read 1503, c. 79-1584, c. 131. Cc. 
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9 a body of law was formed under the law. 4 25 5 A 
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- liberty, in ſo far as it related to civil right, ei- 
; ther to. reject it, or to receive it with ſuch li- 
mitations, as they judged molt for their inte- 
reſt. The canon law conſiſts of the decretum, 


which, in imitation of the Roman digeſts, was 


compoſed by Gratian a Benedifine Monk, fi 
the; — of the fathers, doctors. and — 
councils; andof the decretal epiſtles, which, af- 
ter the pattern of Juſtinian's code, is a collection 
of the reſcripts and conſtitutions of the Popes. 


Lawof 11. The municipal law of Scotland, as of 
Scotland. moſt other countries, conſiſts partly of ſtatue. 


tory or written law, which has the expreſs aus 


ſuet 
from its preſumed or tacit conſennt. 
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Our writ- + 12. Under our ſtatutory or written 


ten law. comprehended, firſt, our acts of parliaments 


. Ads of not theſe only which were made in the 
pala of James I. of Scotland, and downwards 20 
ment. union with England in 1707, Hut ſuch of the 

Britißb ſtatutes enacted ſince the union, as ca 
cern this part of the united kingdom. 
3. The remains of our antient written la 


were publiſhed by Sir Fobn Skene clerk of reg 
ſer, in the beginning of the laſt century, by ti 


cence of *parliament. Index to unprinted atts, 
1607, Ne. 31. The books of regiam mai 
tem, to which the whole collection owes its titles 


are a ſyſtem of Scois law, writteg by a private 
lawyer at the command of Dawd I.; and though 
no expreſs confirmation of that treatiſe by the 
1 Sovereign appears, yet it is acknowledged, 
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thority of the legiſlative power ; partly of 
= or unwritten law, which derives forge?! 
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5 have been PRC law of your gs) 1 
expreſs ſtatutes 14717 c: 4 . — Po. F = 
ed by the ſame King David, aa the Ranks, 
of William, Alexander II. David II. and the 1 
three Roberts, are univerſally allowed e e _--4 
genuine. Our parliaments” have once and a- ft a 
gain appointed commiſſions to reviſe” A e 
mend he regiam majeſtatem, and the other. 
antient books of bur law, and to make their 
report, 1425, c. rid c. 113. 1633, * * 
e. 20. but as no report appears to have _ 
been made, nor Ir" conſequently any ratification 
by parliament, none of theſe remains are fe- 
ed as of proper authority in our courts . 
yet the ey are of foble uſe in provin and illu- + 
Mating our moſt antient cuſtoms. // $ -* 
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"18. the forms of' proceeding before te 
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de Lords, Who have a delegated | +«ai_ 


power 3 the legiſlature for that ſe, 
1540, 0:93. Some of theſe acts 45 01 n 
matters 6 7 right, which declare what the ju 
apprehend to be the law of Scotland, anc 
they are to obſerve afterwards as a rule of ji 2 "2 
ment. | 
15. Theeivi e laws, though they are oe 
bot perhaps to be deemed prope 1 2 oy) aim of | 
Written law, have undoubtedly had the the greateſt the A2 
mfluence in Scotland. © The powers exercif 3 | 
by our ſovereigns and our judges have been j Ju- ug 
ſtified upon no other ground, than that they FR 
were conformable to the civil or canon laws, 
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vierte repugnant to the Proteſtant doctrine, 
„%. e. 1. From that period the canon 
lay has been little reſpected, except in que- 
ſtions of tithes, patronages, and ſome few more 

© * continues to have great authority in all caſes, 
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© Unwritten 16. Our unwritten or 
law or 
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tude. + 


ten law, has therefore the ſam 


uniform practice of the community, J. 37, 
legib. and even go into diſuſe by a poſtetior 
contrary cuſtom. But this power f cuſtan 
to derogate from prior ſtatutes, is configed by 
moſt lawyers to ſtatutes concerning privat 
right, and does not extend to thoſe which e. 

: gard public policy, Feb. 1729, Smollet. 
| Decifions 17. An uniform tract of the judgments or 
whe deciſions gf the court of Seſſion is commonly 
On. f ö | 
| . conſidered 
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conſidered as part of our conſuetudinarylawg. => 
and without doubt, where 4 patticulałt cuſtom 
is thereby fixed or proved, ſuch euſtom of | 
irſelf conſtitutes a law: but er — 
they bind the parties litigating, have not in thein 
GA ate law in ſimilar caſas _. 
yet, where they continue uniform, great weignt 
is laid on them. Neither can the judgments ug. 

of the houſe of Peers of Great Britain reach ments of - 
farther than to the parties in the appeal, ſinee ern = 
in theſe the Peers act as judges, not as lawgivers; . = 
nevertheleſs, where a ſimilar judgment is te: 4 

ated in the court of the laſt reſort, it muſt 
have the ſtrongeſt influence upon the determi- 
nations of inferior courts.” i 
18. By the rules of interpreting ſtatute - Iaw Interpres 
received in Scotland, an argument may be pro- (avon of 
perly uſed from the title to the act itſelf, (a 3 

-rubro ad nigrum). The preamble or narrative 
of an act, which contains a recital of the in- 

conveniencies that had ariſen from the former 

law, and the cauſes inducing the enactment, 
may be alſo of great uſe in directing a doubt- 

ing judge. But the chief weight in the inten- 

pretation of ſtatutes is to be laid upon the 
tatutory words. | Oe 

19. Laws, being directed to the unlearned 
as well as the learned, ought to be conſtrued 
in their moſt obvious meaning, and not ex- 
plained away by ſubtle diſtinctions; and no 
law is to ſuffer a figurative interpretation, 
where the proper ſenſe of the words is as com- 
modious, and equally fitted to the ſubject- 
matter of the ſtarute. Laws ought to be ex- 
plained fo as to exclude abſurdities; J. 19. ds 
legibus 3 and in the ſenſe which appears moſt 

„ © agreeable 
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—_ 0p. 7. tone y 
een of thelssgiver, . 15, 18. daa FL 2 t 
1 war's the general framt and ſtrackure of the lay e 
tea country In prohibitory laws, where Q 
_ eie of —_ is taken from a perſon, 5 ſi 
— ſoleſy for che private advantage of another, thg r. 
>» ” .  #, conſent of him, in whoſe behalf the law was d 
made, will ſupport the act done in breach of n 
ES e but che conſent of parties immediatel in- p 
ttereſted has no effect in matters which 9 : py 
the public utility of a ſtate. J. 38 de pat. lo 

Where the words of a ſtatute are capable but of | c: 

one meaning, the ſtatute muſt be ' obſerved; h 

however- hard it may beag, on particular per- 2 

8 ſons J. 12. F r. qui et a quib.; nevertheleſs, as fe 


no human law can comprehend all poſſible cg 
ſ es, more may be ſometimes meant bythe 
law giver than is expreſſed: hence — ſta- 
Interpre- tutes, where extenſion is not plainly, excludedy 

tation oy may be extended beyond the letter to ſimiſ 

on. and omitted caſes; others are to be conan 

bo! the ſtatutory words. | © _ 

_ 20. A ſtri& interpretation is to he appliniſ | 
"HE to correctory ſtatutes, Which repeal or reti 
5 former laws J. 14. de legib. and to ſtàtutes which 

| enact heavy penalties or reſtrain the natural 
beerties of mankind; 2. Laws made on ace 
_—  _- fion of preſent exigencies in a ſtate oughtmas 
do be drawn to ſimilar caſes after the pre 
_  - is over. 3. Where ſtatutes eſtabliſnacertii 
_-— _- fſolemnities as requiſite to deeds, ſuch ſolemmi- 

—_ KHtics are not ſuppliable by equipollents; for ſo 
=_ emnities loſe their nature, when they .are not 
Reformed ſpecifically... 4. A ſtatute, which 
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cenumerates ſpecial caſes, is, with difficulty, 
0 york e to dale not expreſſad: but. 
1 e 0 here 
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ſuffer a ſtrict interpretation, beca ſe the de © x 
rogate from the general law, and imply a Durs 1 
den upon the reſt of the community: but at 
ny rates! can a privilege be explained to the * 5 
ice of thoſe in whoſe behalf it was grant 80 1 
— As the only foundation of conſuetudinary - Ae 4 1 
law is uſage, which conſiſts in fact, ſuch la 4 1 
can go no further than eee unge 
has gone. n D gs ro 93 
53121. All ſtatutes concerning matters ſpecially 
favoured by law, receive an ample interpret _—_— 
tion; as laws for the encouragement of -com- ]ĩ1 lt 
merce or of any uſeful public undertaking, 1 
r making effectual the wills of dying per. 
; ſons, for reſtraining fraud, for the ſecurity of - = 
P - Pereditors, '&c; A ſtatute, though its ſubject- 1 
* matter ſhould not be a favourite of the la. ü 
may be extended to ſimilar caſes which did not . = 
Peiſt vyhen the ſtatute was made; and for _ 
Which, therefore, it was not in Wer 3 nf _— f 4 
over: to provide. b rw eee 177 10 " = 
22. Every * however eee . 
muſt receivo the interpretation neceſſary to 1 
give it effect: and, on the ather hand, in tue * 
” extenſion of favourable laws; ſcope muſt not . 1 
given to the imagination, in diſcovering remote 
freſemblances: the extenſion muſt be limited to "= 
the immediately ſimilar caſes. Where there is. , == 
ground to conclude, that the legiſlature gas . 
mitted a caſe out of the ſtatute, of ſet be , 1 = 
the ſtatute cannot be extended to that caſe; - * 
oh ir briever ſo 1 to che caſes e yh 4 — 
| IT, my _— RR 


is 364, 
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[I enand actions: among perſons, judges, 
1 » who are inveſted with juriſdiction, deſerve ths 


rſh conſideration. 

* iſaiai- Juriſdiction is a power a upon 
95. judge or magiſtrate, to cognoſce upon, — 
_—  determinein cauſes according to law, and to 
3 carry his ſentences into execution. That tract T 
| of ground or garen within which a judge Ol 
has the right o juriſdiction, is called his terri- o. 
tory: and every act of juriſdiction, exerciſed; m 


- without the territory, ejther by pronouncing a! 
=, -  fentence, or carrying it into execution, is ban k 
* 5. Dec. 1671, Millar. nc 

2. The ſupreme power, which has the right . 


of enacting laws, muſt alſo have the right” * 8 Fa 
erecting courts, and appointing Judges wha 't 
may- apply theſe laws to particular caſes: but, = © 
in Scotland, this right has been, from our eat? 
lieſt 1 times, intruſted with the crown, as having. 
the executive power of the ſtate. In our ſu-* 
preme courts of Seſſion and Exchequer, not on- 
ly. proceſs, but execution of diligence runs i 
i the name of the Sovereign; notwithſtanding i 
which, theſe courts have a proper juriſdictioſſ 
_ ſeing all the neceſſary writs Both of proce 
—_—. and execution are ifſued of courſe. - 
= Jurifdigi- 3. , Juriſdiction was by the Roman law either | 
do yolun- Mi or contentious. Voluntary was that 
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iar and Which related to matters that admitted of no 
== bn 1 and therefore — be.exerciſed by 
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„Vale in et 13 
ny judge, and upon any day, and in any place. _ 1 
ontentious was that which was exerciſed in 2 
debateable matters, and by its nature required &. 
judicial diſcuſſion of the cauſe; and this for  . _ 
behoved to be proceeded in, upon a lawful dar. 
in court, and only by a judge competent. Ibe 1 
judicial ratifications of women cloathed with =_ 
huſbands may be claſſed among the acts of vo- = 
luntary juriſdiction F. 3. Feb. 1688, Cochran.. „ 

4. Juriſdiction is either ſupreme, inferiour, oy bes 1 
or mixed. That juriſdiction is ſupreme from 14 — — 
which there lies no appeal to a higher court. . 
Though the Britiſb houſe of Peers is ſince the uni- . 
on our only ſupreme court in a ſtrict acceptation, = 
pur courts of Seſſion Juſticiary and Exchequer 1 
may {till be called ſupreme in a lower ſenſe; as 1 
their juriſdiction is univerſal over the whole _, 
Kingdom ; as the ſentences of all our other . 
courts are ſubject to their review, and as their — _ 
entences can be brought under review by no C 
court proper to Scotland. Inferiour courts are 1 
thoſe whoſe ſentences: are ſubject to the review - 
of the ſupreme courts, and whoſe” juriſdiction © 
is confined toy a. particular county, burgh or 
other territory; as Sheriffs, Juſtices. of tze _ " 
peace, Magiſtrates of borrows, inferiour Ad- 
mirals and Commiſſaries, Barons, Sc. Mixed 
Juriſdidtion- participates of the nature both of Ih 
the ſupreme and inferiour ; thus the judge of * = 
the high court of Admiralty, and the Commiſſ. 
Aries of Edinburgh have an univerſal juriſdiftion x 
over Scotland, and they can review the decreets 
of inferiour Admirals and Commiſſaries; but | 
ſeing their own decreets are ſubject to the re- = 
vie w of the courts'of Seſſion or Juſticiary, they = 


ao in that reſpedt interieur cn. 
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: 8 228. Jurifdiftion i is wither: privative or mw: 


mu, 


lative. Privative juriſdiction is that which be- Ni 
longs only to one court, to the excluſion of all Me 
others. 'Cumulative is that which may be ex- 
erciſed by any one of two or more courts in the yr 
ſame cauſe, In civil cumulative juriſdiction, Nu 
the private party purſuer has the right of electi- of 
on, before which bf the courts he ſhall ſue; Nca 
but as, in crimipal queſtions which are proſecu- na 
ted by a public officer of court, a colliſion of Wp: 
- juriſdiction might happen through each of the ¶ ſu 
Judges claiming the exerciſe of their right, that an 
judge, by whoſe warrant the delinquent is firſt Wl be 
cited or apprehended, (which is the firſt ſtep of ar 
juriſdiction ) comes thereby to have the-exelu» b⸗ 
five tight of judging in the cauſe: and this ig i it 
called jus praeventionis. But no citation by the pe 
Procurator Fiſcal or public proſecutor of o f. 
court, which is ſimply intended ad — c. 
publicam, can bar the private party injured, m 
from bringing his proceſs. for damages, which ol 
is a right merely civil, before any other con * $% 
> petent court. g. Nev, 1672, Scot. 1 - 1 1 al 
Mr 6. All rights of juriſdiction, , Asgards | 
and granted in conſideration of the fitneſs of the 
beritable. grantee, were therefore perſonal: and died with 
A himſelf. But, upon tſie introduction of th 
feudal law, by which certain juriſdictions, as 
ſheriff-ſhip, regality, c. were annexed to lands 
theſe juriſdictions became patrimonial and d&* 
ſcendible to heirs, as well as the lands to Wh 
they were annexed ;. and even after ſheriff ſhips | 
ceaſed to be territorial by the Sovereign's e. 
ſuming the juriſdiction into his own hands Ga. 
104, the crown frequently made heritahle 
4882 of them to others: ut by: 20m G. II. 


N Fit 


— 


BHO con Te = QO 


en neritable eee encept u ſmall 
E reſerved” to Barons, are either aboliſh-". x 
or reſumed and annexed to the crown.” b 22 
+ Juriſdiction is either proper or Rege we 
proper juriſdiction is that which belongs to a and 1. * us 
judge or magiſtrate - himſelf, in virtue of his 8 
office. Delegated is that: which is communt- 
cated by the judge to another who acts in his 
name, called a depute or deputy. Where a de- 
puty appoints one under him, he is called a 
ſubſtitute. No grant of juriſdiction, which is 
an office requiring perſonal quali fications, can 
be delegared by the grantee to another, without 
an expreſs power in the grant: ſuch power has 
been given in all perſonal grants of ſheriff-ſhip,' 
ſtewartry, admirality, Sc. But Juſtices of 
peace and magiſtrates of borrows have no 
power of deputation . In patrimonial juriſdi- 
tion; as it was poſſible the heritable officer 
might be incapable of rightly diſcharging the 
office in proper perſon, he was impowered to ap- 
point deputies for whom he ſhould be yay al T 
able. 1424. c. 6. 2 > 
8. Juriſdiction is ber civit: or canin Civil and - 
by the firſt, queſtions of private right are deci- criminal. 
ded; by the other crimes are puniſhed. But, 7 
in all juriſdiction, though merely civil, there is 
an inherent power in the judge to puniſh, el 
ther corporally, or by a pecuniary. fine, thoſe 
who offend during the proceedings of the 
court, or who afterwards obſtruct the exe- 
gution of the ſentence; omnia enim cum juriſdi- 


Bione di videntur, fe ——_ TOI ex- 
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| Givi jo- 4 9. Civil juriſdiction is fou god aft nation 
riſdidion domicilii, if the defender has his domicile within 
is found · the judge's territory. A domicile is the dwell- 
ed, iſt, ra-.; SE EL , 5 
itz place where a perſon lives with an intention 
i to remain; and cuſtom has fixed it as a rule, 
that reſidence fof forty days founds juriſdiction; 


If one has no fixed dwelling place, . g. 4 
ſoldier or a travelling merchant, a perſonal ci- 
tation uſed againſt him within the territory is 
6 ſufficient to found the judge's juriſdiction over 


him, even in civil queſtions. F. 12. Nov. 1709 
. Lees. As the defender is not obliged to com- 
pear before a court to which he is not ſubject, 

the purſuer muſt follow the defender's domi- 

cile. Actor ſequitur forum rm. 

4. Ration: 10. It is founded, 2. ratione rei fitæ. If the 


* 


wi ſte. ſubje& in queſtion be immoveable, the judge; il 


whoſe juriſdiction is founded in this ways is 
the ſole judge competent, excluding the Judge 
of the domicile; for an immoveable ſubze& 


cannot ſhift places, and muſt therefore be res 


ſtored in that place where it is ſituated. 
of 11. Where one, who has not his domicile 

* ſupple» within the territory, is to be ſued before an'ins 
ment. ferior court ratione rei fite, application muſt 
be made to the Lords of Seſſion whoſe juriſdi⸗ 

ction is univerſal, and who, in courſe, granf 

letters of ſupplement to cite the: defender 

compear before the inferior judge. Where the 

party to be ſued reſides in another kingdom 

and has an eſtate in this, the court of Seſſion 

the only proper court, as the commune forum t 


all perſons reſiding abroad; and the defender, 


if his eſtate be heritable, is conſidered as laws 
fully ſiſted before that court by a citation at 
the market-croſs of Edinburgh, and pier and 

- 7/3... 0 
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one A ſhore of Leith: but where à ſtranger, not a 
thin native of Scotland, has only a moveable eftars 
yell- in this kingdom, he is deemed to be ſo little | 
tion ſubje& to the juriſdiction of our courts, that 

ule, WT action cannot be brought againſt. him, till his 

ion. effects be attached by an arreſtment, juriſadi- 

g. 4 Sionis fundandae cauſa. Harc. (exhibition) Dec. 

-ci- 1683, Young, which is laid on by a war- 

7 is rant iſſuing from the court within whoſe ter- 

wer ricory the ſuhject is ſituated, at the ſuit of the 
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m- 12. A judge may, in ſpecial caſes, arreſt or Arreſt- 
Gt, ſecure the perſons of ſuch as have neither do- gran 
mi- micile nor eſtate within his territory, even for 8 
2 civil debts. Thus, on the border between Scot- 

the Land and England, warrants are granted of courſe 

ge; by the judge ordinary of either fide, againſt 

; 13 WW thoſe who have their domicile upon the oppo- * * 
ige ſite ſide, for arreſting their perſons, till they 


find caution judicio fiſtis: and even the perſons 
of citizens or natives may be ſo ſecured, where 
chere is juſt reaſon to ſuſpect, that they are in 
He - meditatione fugae, i. e. that they intend ſud- 
in denly to withdraw themſelves forth of the king- 
ut - dom ; upon which ſuſpicion, the creditor who 
applies muſt make oath. An inhabitant of a 
ET burgh royal, who has furniſhed one who lives 
to -without the burgh in meat, cloaths, or other 
ne - merchandize, and who has no ſecurity for it 
m, but his own compt· book, may arreſt his debtor, 
158 - till he find ſuch caution, 1672, c. 8. bo 


to 13. A judge may be declined, 1. Ratione Grounds, 
e cauſae, from his incompetency as to the ſpecial won 
W- cauſe brought before him. Thus the court of 1. Ration 
at Seſſion may be declined in criminal cauſes: nn 
ad WH | inferior judges in declarators of property, GS. 
re * C Ss 


2. Katiione 
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FN 


2b ju ad Hen.” or g kinſinan has an in- 
tereſt in the ſuit; Where a company is conſti- 
23 tiuted by patent or act of parliament, by _— 
1 a public benefit is intended, a judge cannot be 
YH declined in the cauſe of ſuch company, merely 
Z becauſe he is a proprietor; an example of which 
= - we have in our bank companies ſee Voet. 
3 Com. Tit. de judit. g. 45. The judges of the 
Seſſion were by 1394 C. 212, diſqualified from 
voting in the cauſes of their fathers, brothers, 
or ſons: but, by 68 c. 13, one rule is laid 
Go | * for all judges ſupreme and inferior, 
= .- that no judge can vote in the cauſe of his fa- 
= ther, brother or ſon, either by conſanguinity 
—_ - or affinity ; nor in the cauſe of his uncle or ne- 
phew by conſanguinity. A deputy may be de- 
| _ lined, as ſuſpect, where the principal judge 
9 is a party, 1333, c. 39, except in cnuſes in 
4 which he is authorized to Judge CPR fta 
=” tute,” 1579, c. 84. Fee 
3. Raticns: 14. Judges may be declined, "go? rations .. 
Priuilgii. vilegii; where the party is by privilege ex- 
ä empted from their juriſdiction. Thus, all mem- 
bers ot the College of Juſtice may decline the 
juriſdiction of inferior judges, 1555, c. 39 
but as ſuch privilege has no operation till it be 
pleaded, therefore, if declinature be not 
ö ned, the judge may proceed in the cauſe. The 
privilege, exempting members of parliament 
_ from civil juriſdiction, during the ſitting of the 
pPaüarliament, is ſo ſtrongly: founded, that judges 
Cannot proceed againſt them, unleſs chey ex- 
pteſsly wave their privilege. ee 27 HL 
„ Prorogn= "15: Prorogated juriſe con Curiſdito in 
ted juriſdi- 8 is that * the conſent of 
Gion 1 Parties 
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out ſuch coaſent. would be incompetent. A Terequires  - 
detender's abſence does not infer his conſent; *: 


the decreet will be void, as pronounced 4 
#01 ſuo judice, if an explicite conſent, be not 


adhibited, or ſome poſitive act done by the de- 
fender, importing conſent, e. g. proponing de- 


fences in cauſa ; becauſe, where a judge is in- 
competent, every ſtep he takes muſt be null, 
till his juriſdiction be made competent by the 
parties actual ſubmiſſion to it. It is otherwiſe, 
where the judge is competent, but may be de- 
clined by the party upon privilege, ſupr. 5. 14. 


Where the defender propones a declinatory de- 


fence, which is repelled, prorogation is not in- 
ferred, tho he ſhould, afterwards propone de- 
fences in caiiſa, F. 29. July 1696, Shaw. 
16. A elauſe, conſenting ro the regiſtra- 
tion of a writing in the books of a judge's 


court, does not imply a prorogation of that 
Judge's juriſdiction, in any after-queſtion that 
may ariſe upon the effect of the writing; ſuch 
conſent is limited to the regiſtration, which is 
gquodammodo juriſdictionis voluntariae, and is not 

to be ſtretehed by implication to acts of con- 


tentious juriſdiction. 


17. ln order to prorogation, the judge 2, Juriſdi- _ 
muſt have juriſdiction, ſuch as may be proro- Men in 


gated, J. 1. de judic. Hence prorogation can- 


not be admitted, where the judge's juriſdiction 


is excluded by ſtatute; which ſeems to be the 
caſe of 168 1, c. 13. Hence likewiſe, no con- 


ſent can prorogate the juriſdiction of a judge, 


whoſe commiſſion is vacated, or its term ex- 
pired; nor of a judge, while he is out of his 


territory. But a defender, tho his domicile be 


1 
. : 
T4 \ . \ "IS 
A ö * . £-8 
T .. 
c * 5 . 


parties conferred. upon 2 judge, who, with- 
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260 Of Furiſiittim, &c. Bock E 
without a judge's juriſdiction, may, if cited 
within the territory, ſubject himſelf to the juriſ- 
diction, by compearing in court, and proponing 
remptory defences, 23: Feb. 1627, Service, 
18. In queſtions of civil juriſdiction, a judge, 
who was only conſtituted to a certain fort of 
cauſes, might, by the Roman law, have had 
his juriſdiction prorogated to cauſes of a dif- 
ferent nature, J. 1. C. de juriſd omn. jud. By 
our practice, fuch prorogation is rejected, 
F. 13. Yet where the cauſe is of the ſame 
nature with thoſe to which the judge is com- ei 
tent, though law may have confined his | 
juriſdiction within a certain ſum, parties Nad 
may prorogate it above that ſum, unleſs where With 
prorogation is prohibited; an inſtance of which Wha 
prohibition we have in the juriſdiction of ba- th 
Tons, as reſtricted by 20m Geo. II. c. 43. Pro- Win 
rogation is not admitted in the King's cauſes; ha 
for the intereſt of the crown cannot be hurt by MW yo 
the negligence of irs officers, in the management lf bit 
of proceſſes, 1600, 6. 14.-19. Fan. 1711, Eyres. ll thi 
19. All judges muſt at their admiſſion ſwear, Wl rel 
1. the oath of allegiance, and ſubſcribe the ll fre 
* aſſurance, 1693, c. 6.—2. The oath of abju- Wl ſh: 
ration, which was firſt impoſed 670 Au. c. 14. an 
and has been ſince continued by ſeveral Britiſh ab 
ſtatutes. 3. The oath of ſupremacy, 1mo Geo. ,. 


decreet apply to the Lords of Seſſion, that they Wh pr: 
may iſſue letters of advocation, for calling the Wl ter 
action from the inferior court to themſelves: CA 


he remedy left to parties after EE 
nſion or reduction. The grounds upon = 
ich a party may pray for letters of advoca- 1 
ion, are incompetency and iniquity. Under Upon in- 
ncompetency is comprehended not only defect competen- 
pf juriſdiction, but all the grounds of declin- © 
ng-a juriſdiction, in itſelf competent, ariſinng 
either from ſuſpicion of the judge, or privilege 
in the parties. A judge is ſaid to commit ini · Upon ini: 
quity, when he either delays juſtice, or pro- quit x. 
ounces ſentence in the exerciſe of his juriſdi- 
Ction: contrary to law. the 1s 8 . Foy 7 . : . 1 

21. Tho the grounds on which letters of 
advocation proceed are perſonal, reſpecting 
that judge alone who is incompetent, or who 
has committed iniquity; yet, by their ſtyle, 
they prohibit all inferior judges from judging 
in the cauſey and even where that part of ſtyle . 
happened to be omitted, the nature of an ad- 
vocàtion was found to imply a general prohi- 
bition, 18:«Fady 1623, Canſtoun: but, until 
the” advocation be intimated, it can neither 
ar, Wl teſtrain judges from cognoſcing, nor parties 


he from inſiſting. If, after intimation, a judge 
ju · ¶ ſhall preſume to proceed, his ſentence is null? 
4. and both he and the party inſiſting are puniſh- 
able for contempt of authority... 
ſume their time in trifles; no cauſe for a Sum mited. 
e- below 200 merks Scots, 1663. c. 9. (now 12 J. 
es Sterling, by 20m0 Geo: II. c. 43.) can be adyo-: | 
o- ¶ cated to the court. of Seſſion from the inferior 
re judge competent : but if an inferior judge ſhall. _ 
y proceed upon a cauſe, to which he is incompe- 
1e Wl tent, the cauſe may be carried from him hy advo- So 
: i cation; let the ſubject be ever ſaiinconſiderable., 
W pOOk - 
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= Ling,” HE King, 3 is * e of 30 
1 a” riſdiction, might by our conſtitution 
— judged in all cauſes, — in his own 
perſon, of which Craig gives a ſtrong inſtance, 
p. 519. or by thoſe whom he was pleaſed to 
1 | veſt with juriſdiction. In the reign of Cb. II. 
5 | the parliament extended this part of the prero- 
3 gative, by declaring, that the King retained a 
cumulative juriſdiction, notwithſtanding any of. 
=_ - - fices or grants of juriſdiction formerly beſtowed 
=_ upon his ſubjects, 1681, c. 18: in conſequence 
J of which, he aſſumed a power of erecting 
| regalities within the bounds of heritable ſheriff- 
. ſhips, Sc. But this was repealed 1690, c. 18. 
Parlia- 2. The parliament of Scotland, as our court 
= | Scot! 2 of the laſt reſort, had the right of reviewing 
1 the ſentences of all our ſovereign courts; par 
| ticularly theſe of the court of Seſſion, againſt 
wihch, parties have been early in uſe to pro- 
reſt for ry of law to King and parliament. 
Books S. 29. Jan. 155%, 7. March 1864. 
The court of Seſſion in 1674 ( founding their 
=_-.- P48 upon 1457, c. 62, joined with 1537, 
= f 39.) conteſted this right, and procured an 
75 of Council, for baniſhing all the advo- 
= .. cates who would not diſclaim the lawfulneſs of 
appeals to parliament, twelve. miles from E- 
* but the Convention of Eſtates 1689, 
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eaſon they are declared ſubject to reduction by 
he court of Seſſion, 1367, c. 18. No. 1. And 
ill che ſeſſions of our Scots parliaments, down 
rards from Ja. VI. were cloſed with an act, 
alving the right of third partie. 
4. By the treaty of union 170%, c. 5. art. 3. Parlia- 
he parliaments of Scotland and England are u- pom 
ited into one parliament of Great Britain Ain. 3 
From this period, the Britiſb houſe of Peers, 
as coming in place of the Scots parliament, is 
become our court of the laſt reſort, to which 
appeals lie from all the ſupreme coutts proper 
0 Scotland: but that court has no original ju- 1 5 
{diction in civil matters; they only judge in | 
them upon appeals. REGU FIRES ene 
By art. 22d of that treaty, the Scots ſhare Scots re- 
of the repreſentation in the houſe of Peers is Preſente- 
ed to 16 Scots Peers elective; and in the e 
houſe of Commons to 43 Commoners; of 
which 30 are elected by the freeholders, of 
counties, and 15 by our royal boroughs. The 
principal acts relating to the right of election, 
ir are 1681, c. 21.— 1707, c. 8.— 60 An. c. 
7, 6 & 23. 120 An. ſt. 1. c. 6.— 7m G. II. 
80 ee ee e e 0 wo. boos „ 
of 5. The King, o' he might by his prero- p.; 
f Weative have determined all — 2 | 
committed the regular exerciſe of that branch _ 
of it to his ſtated judges, as juſticiary, ſhe- 
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riff, Sc. except in particular trials, that ſeemed... 
Proper for his own diſeuſſion, which partie a 
: were at liberty to bring either before the Kin e. 
and his council, or before the judge ordinary 
arg. 142g. c. 65, compared with 1 457. c. 61 
a After the court of Seſſion got the cognizane cia 
of the cauſes that might have been former 
determined by the King and his council, in na 
8 6. the juriſdiction of the council ſtill. conti an- 
I nued in certain queſtions, which called for Hof 
| more ſpecial attention of the public, 147 pe. 
c. 48. This council was ſtyled the King's e z. 
cret or privy council, in contradiſtinction ti 
the parliament, which was the great or gene litt 
ral council; and it came at laſt, beſides ii iti. 
powers in matters of ſtate and government, ti tra 
"iy be veſted: with a fixed ſupreme juriſdiction ii th: 
all queſtions: that had a. relation to the -publit 
| peace. They inquired into, and puniſhed: yer 
& olent incroachments upon: poſſeſſion, - and fee 
; groſſer breaches of the peace; they ſequeſtra . 
5 pupils, gave aliments to. wives barhar co 
| uſed by their huſbands, and judged in mam la; 
other queſtions of that ſort, where ſummaſ a 
proceeding was neceſſary: but by 6% rei 
c. 6. the Scots privy council was aboliſhed, and me 
ſunk into that of Great Britain, which for the pr 
future is declared to have no other powers by 
/ than the Eugliſb privy council had at the tim te: 
“„ ! ¾ 25.060 ac 
Seſon. 6. In the reign of Fa. L of Scotland, a cui cle 
was erected, conſiſting of the chancellor, and tec 


a certain number of the eſtates of parliament, 
to be named by the King, with the ſame juriſ- 
diction that was before in the council 1425, 
c. 65. for which reaſon the new court was 
6 | | e called Se 
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alled*the council; and it probably got the 
ame of the court of Seſſion, becauſe in place of 
being itinerant, and without any fixed terms of 
ſitting, it was ordained to hold annually a cer- 
ain number of ſeſſions, at the places to be ſpe- 
ally 91 by the King. This court had 
a juriſdiction cumulative with the judge ordi- 
nary in ſpulzies, and other poſſeſſory actions, 
and in debts, but not in queſtions of property 
of heritable ſubjects, 1457, c. 61. No ap- 
peal lay from its judgments to the parliament, 
ib. c. 62. The judges thereof were changed 
every year, ib. c. 61, 63. and they had fo 
little time to give to the adminiſtration of ju- 
ſtice, that their powers were by 1503, r. 58. 
transferred to a fixed council, to be named by 

the King. 1 i Gene 


nority. The judges thereof, who are by 1337, 
g. 36. veſted with an univerſal civil juriſdiction, 
conſiſted originally of ſeven churchmen, ſeven 
laymen, and a preſident, who behoved to be 
a prelate, arg. 1579. c. 93. Even after the 
reformation, parſons, rectors, and other church. 
men, were received as judges : Miniſters were 
prohibited to be judges by 1584, c. 133. and 
by 1640, c. 26. the diſtinction of ſpiritual and 
temporal judges was ſuppreſſed : and tho? that 
act was not renewed after the reſtoration, no 
clergyman has been, ſince that period, admit- 
ted to the bench. 1 ts n 


The judges have been always received by The jud- 
warrants from the crown. His Majeſty, 1579, Ses there+ 


of, by 


c. 93. transferred to the court of Seſſion, the n 


right of chuſing their own preſident; and in a named. 
Sederunt, recorded Books S. 26. June, 1593. 
| | D the 


7. The preſent model of the court of Seſſion, Or el. 
or college of juſtice, was formed in J. V. s mi- —— of jus 


Their 
qualifica- 
tions. 


6 . Of the-fupr Fuze, - Book 
he King condeſcended to reſent to the Lords, 
upon every vacancy in the bench, a liſt of three 
perſons, out of which they were to chooſe one; 
in which form, Mr. John Prefon, of Fenton, 
was admitted, 8. March 1593, and Mr. Da- 
vid Macgill of Cranſtoun, 23. May 1597. But 
his Majeſty ſoon reſumed the exerciſe of both 
_ m_m—_ which continued with the crown till the 

e when it was ordained, that the 

King ſhould name the judges of the Seflion by 
the advice of parliament, 1641. c. 13. Af. 
ter the reſtoration, the nomination was again 
declared to be ſolely in the ſovereign, 1661, 
be Ba”; 

8.. Tho' judges may in the general caſh be 
ated at the age of 21 years, the Lords of 
Seſſion muſt be at leaſt 25, 1592, c. 132. by 
which ſtatute, other qualifications are alſo. re- 
quired to that office. By 1707, c. 7. att, 19 

no perſon can be named Lord of Seſſion, wha 
— not ſerved as advocate or principal clerk of 
Seſſion for five years, or as writer to the ſigne⸗ 
for ten: and in the caſe of a writer to the I 
net, he muſt undergo the ordinary trials up 
the Roman law before the faculty of advocate 
and be by them found qualified two years be 
fore he can be named. 4 15 
The King preſents upon a vacancy in the 
the bench, by a letter addreſſed to the Lords, 
wherein he requires them to try and admit the 
perſon preſented. The Lords, at the deſired 
Ch. II. fixed the method of trial, by act 
31. Zuly. 1674. The powers given them t0 
reject the candidate upon trial, 1579, c. 93. 
are taken away by 10 G. c. 19. and a bare 
! to remonſtrate ſubſtituted in its place. 
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9. Beſides the 13 ordinary ; the King Extraor- 
as allowed to name- three or "for Lords of ang, 1 
is great council, who might fit and vote with . 
hem, 1537; c. 40. Upon a complaint made 
by the court of Seſſion, that the crown” had: 
xceeded the fixed number of extraordinary =» 
ords, Ja. VI. by a letter recorded, Boo s. 
28. March, 1617. promiſed to reſtrict him- 
elf to four, which number was from that time : 
der exceeded. By the N * 1090 G. no : 
acancy happening thereafter through the death' 
pf thy oa} Lord, can be ſupplied.” 
At the firſt inſtitution,” ten Lords, with the Quorum, 
preſident, made a quorum, 1538, c. 57: but 
t appears from 1587, c. 44. that the practice 
prior to that ſtatute had reduced rhe quorum/ 
nine rina Lfd. 
10. The appellation of the College of Juſtice 1 
s not Sands 58 the judges, who are diſtin- jege 6 : 
euiſhed by the name of Senators; but com- flice. 
prehends advocates, clerks of Seſſion, writers 
vo the ſignet, and others, as deſcribed, act S. 
29. Feb. 1687. Where therefore the college 
zuſtice is intitled to any privilege, it extends 
gall the members of the college. Beſides the 
privilege mentioned under the former title, 
$14. they are exempted from watching, ward- 
ing, and other ſervices within burgh, 1392, 
153; and from the payment of miniſters 
Mpends, and of all cuſtoms, &c. impoſed 
Pon goods carried to or from the city of E- 
Haburgb, ſaid AF S. , een Wahi 
11. Tho the juriſdiction of the Seſſion be Juriſdi. 
roperly limited to civil cauſes, 1537- c. JOE | 
the judges have always ſuſtained” themſelves as on in 
competent to the crime of falſchood, _— crimes, 
R 1rom 


_"—_ its nee, ee with vil: right, 
dt perhaps becauſe the ſummary proceedings 
ol the court of Juſticiary were not well adapted 
to the tedious proofs frequently brought in im- 
P when puxſued in the indirect man- 
Where the falſehood is alleviated by-fa- 
pre circumſtances, the Lords themſelves 
: inflict the puniſhment by impriſonment, fine, 
* | Sc. but where it deſerves death or demembra- 
3 tion, they, after 3 crime proved, re- 
mit the criminal to the court of Juſticiary. 
Special ſtatute has given the court of Seſſion 
_ juriſdiction in contraventions of lawborrows, 
E deforcements, and breach of arreſtment, x 584, 
3 c. 117, 118. And they have been in uſe to 
judge in battery pendente lite, and in uſury, 
thoꝰ ſtatute ſeems to have cxolnied them, 
15694, 6. 219, 1597, c. 247. 
_— 12. In certain civil cauſes, the juriſdic 
caſes. of the Seſſion is excluſive of all inferior Jun 
1 dictions; as in declarators of propęrty 
= other competitions of heritable rights, pie 
XF | ings of the tenor, ceſiones bonorum, \reltiburion 
of, minors, reductions of decreets or M writi 
| ſales of the eſtates of minors or bankrupts; 
5 In a ſecond claſs: of cauſes, their juriſdigan 
can be only exerciſed in the way of review, af 
ter the cauſe is brought from the inferior court 
=_ as in maritime and conſiſtorial cauſes, which 
= - muſt be purſued in the firſt inſtance before t 
1 admiral or commiſſary; and in actions below 
200 merks, which muſt be commenced before 
the judge ordinary, 1672, c. 16. $ 16. 1 
all civil actions, which fall under neither of 
| theſe claſſes, the juriſdiction of the Seſſion is 


Funulative, even . the firſt inſtance, * 
: f 
1 


Cob 4 


1 5 


jy t of the judge egg. 3 3 | 
roceed as a court. of equity by the rules e 
pnſcience, in-abating — —.— ot la ccc 
living aid in proper caſes to ſuch as in a court 8 


f law can have no remedy: and this power in 


fa nherent in the Supreme court of every coun I 
Ives ry, where ſeparate courts are bp eee | 1 
ane, Nor law and for equit r.... : 
bra- 13, The ſupreme: 3 Shane was. fiyled-] ufticiary, | 
.re- Ihe Juſticiam, and he had antiently a conſiders :- 
ary. ble civil juriſdiction, R. M. J. 1. 8. 5 3 . 
non . 5. Q. Att. c. 49, & ſeg. He was. 3 RY to 0 
Ws, hold two juſtice courts or ayres yearly+;at 
81, dinburgh or Peeblis, where all the freeholders 
> to of the kingdom were obliged to attend, Q, Ati. 
ary, Wc. 79. Beſides! this univerſal court, ſpecial 

juſtice ayres were held in all che diffevent hives 


of the kingdom twice in the year, Stat. R. 3. 

30. 1440. c. 5. Cc. Theſe laſt — 

ee into diſuſe, his Majeſty was impowered, 

, e 81. either by himſelf, or his juſtice 

y to name eight deputies, two for every 

— of the kingdom, who ſhould _ 
ir circuits over the whole, in 9 N and O- 


er. 
on 14. The office of a Jo was n | 
af 1672, c. 163 and ſive Lords of Seſſion were | 
ed as commiſſioners of Juſticiary, tothe os 
ace general and juſtice clerk. The juſtice 2 
han general is conſtant preſident of the court, and 
nn his abſence the juſtice cler. 
re The ſtatute divides the kingdom into thats Circuit 
ui diccricts, and appoints two of the judges of counts. 
the new erected court to hold circuits in certain 
is WW Þoroughs of each diſtrict, once a year in May. _ 1 
h 9 they were appointed = e = 
if be 3 


14 


be held twice in the 


ſerved to the King's court of Juſticiary; but 
the only crime in which de praxi the juriſdiftts 
on of Juſticiary came came at laſt to be priva- 
tive of all inferior criminal juriſdiction, was 
that of high treaſon, Mack. crim. tit. Furiſd. of 


Reg. Treaſon is ſince the Union triable, nol 


only by the court of Juſticiary, but by ſpecial 
commiſſion of oyer and terminer, in which th 


of the Lords of juſtiElary muſt be named 


whereof one to be of the quorum; ms An. c 
The court of Juſktiary, when ſitting 
Edinburgh, has a power of advocating call 


from all inferior criminal judges, and of Juli 


pending their ſentences. - Formerly the L 
of Seſſion aſſumed the power of advocarngy 
criminal cauſes from inferior courts, not on 
on incompetency, but iniquity, in order.agaiii 


to remit them ta the proper judge: but no 
of a long time the court of ſeſſion has not in- 


terpoſed in ſuch advocations. 7 


New pay. 16. The circuit-court has, by the late ju- 


eue riſdiction- act, a power given them to judge in 

— all criminal cauſes which do not infer death or 

xk demembration, 
| 8 


membration, upon appeal from any inferior 
purt within their diſtrict. By the ſame ſta- 
te, a ſupreme: civil juriſdiction is alſo given 
d them, by way of appeal, in all .cauſes not 
xceeding 131. Sterling, in which their decrees. 
e not 10 ect to review; but no appeal is to 
e to the circuit, till the cauſe be finally deter- 
nined in the inferior court. This laſt branch 
f the act is to continue in force only for ten 
fears. | | r 
17. The Scots court of Exchequer, as the Exche- 
ing's Chamberlain court, judged in all que- quer. 
ions of the revenue. By 60 An. c. 26. (paſſed 
n purſuance of 1707, c. 7. art. 19.) that court 
s aboliſhed, and a new court erected, conſiſt- 
ng of the Lord High Treaſurer of Great Bri- 
ain, and a chief Baron, with four other Barons 
bf Exchequer z which Barons are to be made 
F ſerjeants at law, Engliſb barriſters, - or Scots 
Wvocates of five years ſtanding. All the pri- 
Meges belonging to the college of . juſtice are 
pmmunicated to the Barons and other mem- 
bers of this court; and the council intitled to 
practiſe in it, are ſuch as can practiſe before 
be courts of Weſiminſter or the court of Seſſion. 
Es court has a privative juriſdiction confer- 
red upon it, as to the duties of cuſtoms, exciſe, . 
or. other revenues appertaining to the King or 
Prince of Scotland, and as to all honours and 
eſtates that may accrue to the Crown; in which 
matters they are to judge by the forms of pro. 
ceeding uſed in the Engliſb court of Exchequer, 
with theſe proviſos, That no debt due to the 
Crowh. ſhall affect the debtor's real eſtate in any 
other manger, than ſuch eſtate may be * 
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by the laws of Scotland; and that the validity 
of the Crown's titles to any honours, c. ſhal 
| continue to be tried by che court of Seſſion 
5 The Barons have the powers of the Scots court 
Z continued with them, of paſſing the accounts of 
Sheriffs, or other officers who have the execu 
tion of writs iſſuing from or returnable. to the 
= - court of Exchequer; and of receiving reſigna 
E tions, and paſſing ſignatures, tutories, gifts, & 
=_ | But tho? all theſe muſt be paſſed in Exchequey 
| : it is the court of Seſſion only who can judge o 
Admiral, their legal effects and preference after they ar 
4 his juriſ- completed, 1661, c. 59. See Stair, Ded. 1, 
1 — o ie 

5 18. The juriſdiction of the Admiral in m 


C cv 


1 Cuminal. Tĩtime cauſes was of old cumulative with che 
= of the Seſſion. It has the title of /overeigsgi 
b ven to it by 1609, c. 15: and is much ena 
by 1681, c. 16. whereby the High Ad mii 

declared the King's Juſtice- General, upay'ahl 

ſeas, on freſh water within the flood-marky and 

in all harbours and creeks. His civil qunl 

diction extends by this ſtatute to all maritime 

cauſes, and fo comprehends queſtions of chat 

ter - parties, freights, ſalvages, bottomries, Wt 

He may exerciſe this ſupreme juriſdiction 

delegate, the judge of the high court of adi 

ralty ; and he may alſo name inferior deputies, 

whoſe juriſdiction is limited to particulat 

x ſtricts, and whoſe ſentences are ſubje& to 

= ' review of the high court. In cauſes which a 
= proper to the Admiral's cogniſance, his-jurik 
=_— diction is privative, inſomuch that the court 
of Seſſion itſelf cannot carry a maritime que. 

ſtion from the Admiral by advocation, but on- 

ly by ſuſpenſion or reduction; yet the Seſſion 

| 1 jur iſdiction 


ay advocate cau 

order to remit them to the High 4 

he High Admiral has acquired, 15 uſage, a 

riſdiction in mercantile cauſes, even where 

ey are not ſtrictly maritime, cumulative witin 

at of the Judge - ordinary, 19. Juhy 1706, 

urnbull. The juriſdiction of the commiſſa- 

ies of Edinburgb, which is as properly ſupreme 

s that of the High Admiral, is explained be- 

DW, I. 5. 24. e 7 v7 | 
19. All our ſupreme courts have ſeals or ſig- Seals of 

ets proper to their ſeveral juriſdictions. Phe xe 

ourts of Seſſion and Juſticiary uſed formerly 

he ſame ſignet; which was called the King sss, 

decauſe the writs iſſuing from thence run in Mi 

he King's name; and though the Juſticiary - .*M 

dot at laſt a ſeparate ſignet for itſelf, yet that Y 

pf the Seſſion ſtil] retains the appellation of the | 

King's fignet. In it, are ſealed ſummonſes for 

itation, letters of diligence, or for ſtopping 

dr diſcharging of diligence, and generally 


arik hatever paſſes by the warrant of the Seſſion, 

mig end is to be executed by the officers of the 

8 Hurt: all theſe muſt, before ſealing, be ſigned 
. 


dy the writers, or, as they are called in our an- 
jent ſtatutes, 1537, c. 59. et ſegg. clerks of 
the ſignet. ; A 
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ty, and at other times royal boroughs, with the 
"juriſdiction of ſheriffſhip- within themſelves; 
in which caſe, the judg: of the privileged ter 


” which it was locally ſituated. The Sheriff's ju- 


for e received in his court the four pleas of the 
property or pleas of right, and in other queſtion 


Tened, it retained for ſome time this mark of ſu- 
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OHsairr, from reeve, governor, and ſbeer, 
co cut or divide, is the Judge ordinary 
coliſtitured by the Crown for a particular di- 
ſtrict or county. Our Kings ſometimes etected 
certain lands, which were only parts of a coun 


ritory hadi a juriſdiction, cumulative with the 
juriſdiction of the Sheriff of that county within 


riſdiction, both civil and criminal, was in an- 
tient times nearly as ample within his own ter- 
ritory, as that of the ſupreme courts of Seſſios 
and Juſticiary was over the whole kingdom; 


rown, when authoriſed by the Juſticiary, & 
de 2. f. 5. and he judged in declaratofs 0 


of the greateſt importance, &. M. I. 1. c. 3. g 
And, even after his juriſdiction came to be lef- 


preme, that cauſes were carried for review from 
the baron · courts of ſubject- ſuperiors, to the She. 
riff· court, as the King's baron - court, 1503, c. 95. 
2. The Sheriff, to this day, judges in all 
actions upon contracts, or other perſonal ob- 
ligations, to the greateſt extent, whether the 
ſuit be brought againſt the debtor him- 
ſelf, or againſt his repreſentative, in forth- 
comings, in poindings> of the ground, in 
mails and duties, and in all poſſeſſory actions, 
: : - AJ 


er Mend 4, : *% 
28 #; SIT ; 


removings, ejections, 
rrieves iſſuing from the chancery, 
tanceſtry; diviſion, rutory, ei and even in ad- 
judications of land · eſtates, when deduced on the _ _- 
renunciation of the apparent heir. His pre- © - 
ſent criminal juriſdiction extends to certain 
capital crimes, as theft; and even murder; a 49919“. 
c. 28. and he is competent to moſt queſtions © „ 
of public police. „ 7 8 : 
3. Sheriffs have a miniſterial power, in vir- His min. 
tue of which they were antiently employed in ſteriall. ⁵ 
ſending written copies of the laws to prelates, Powers. 
barons, and boroughs, before we had printing == 
1425, c. 67; to this day they return juries; in ' + 
order to the trial of cauſes that require juries. | 
The writs for electing members of parliament; 
have been, ſince the union, directed to the She: WO 
riffs, who, after they are executed, return them Be 
to the crown- office from whence they iſſued. _ - == 
They alſo execute writs, iſſuing from the egurt 
of Exchequer; and, in general, take care of 
all eſtates that fall to the crown within their 


* 


3 
90 


= 


A. A Lord of Regality was he who had a Lord of 
grant of lands from the Sovereign, with royal regality, 
juriſdiction annexed to it. No lands could be 
comprehended under this grant, which did not 
belong, either in property or ſuperiority, to 

the grantee. His civil juriſdiction was equal 

to that of a Sheriff; his criminal extended in 
practice to the four pleas of the crown: he 

had a right to repledge or reclaim all 'crimi- 4 
nals, ſubject to his juriſdiction, from any other 
competent court, tho? it were the Juſticiary it- 
ſelf, to his own, at leaſt till 1672, c. 16. He 


* 


ns, Wl who uſed chis right was obliged to find cautien 
1 N 
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to the court from whom the criminal was re- 
pledged, that juſtice ſhould be miniſtred with» 
in year and day; in which, if he failed, the 
firſt judge might again take up the cauſe: and 
if the delinquent did not compear, the cautioner 
or ſecurity behoved to anſwer for him. Q. Att. 
. c. 8. § 6. 7. He had alſo right, according 
wd o the moſt common opinion, to the ſingle 
= eſcheat of all denounced perſons reſiding with- 
An his juriſdiction, even tho? ſuch privilege, had 
LR not been expreſſed in the grant of regality. As 
this ample juriſdiction was attended with too 
1 great power and influence, a ſtop was put to 
= - - farther grants of regality, without conſent of 
2 Parliament by 1455, c. 43; notwithſtanding 
which, our Sovereigns continued to make new 
grants, that, for the greateſt part, were either 
confirmed by ratifications of Parliament, or 
fortified by the immemorial exerciſe of the ju- 

| riſdiction. £31311 e 
Stewart. 5. The Stewart was the magiſtrate appoint- 
ed by the King, over ſuch regality- lands as 
happened to fall to the Crown by forfeiture, Sc.; 
and therefore the Stewart's juriſdiction was e- 
qual to that of a regality. The ſtewartry of ſtri 
Kirkcudbright makes a county by itſelf, and bu 
ſends a repreſentative to Parliament. Where w 
| Bailie. lands, not erected into a regality, fell into the Wl ref 
King's hands, he appointed a Bailie over them, Wl ral 
whoſe juriſdiction was equal to that of a She: he 
6. By the late juriſdiction· act, all heritable ¶ th 
All heri- regalities and balliaries, and all ſuch heritable W Þ< 
tableju- ſherifflhips and ſtewartries, as were only parts di 
| e ary of a ſhire, are diſſolved ; and the powers for- 71! 
Aiſſolved. merly veſted in them are made to devolve up- th 
| yo vs . HG % es 42-3 on RE 
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re- {ach of the King's courts: as theſe powers 
rich. uld have belonged. to, if the juriſdictionss 


the ¶ ¶nolved had never been granted. All ſheriff- 

and {ſhips and ſtewartries that were no parts of a 

oner Hire, where they had been granted either he- 

Att. ¶ rably or for life, are reſumed and annexed to 

ling Nie crown. No High Sheriff or Stewart can 

ngle N ereafter judge perſonally in any cauſe. One _=_— 
ich- heriff or Stewart-Depute is to be appointed , + 
had y the King in every ſhire, who muſt be an | 
Advocate of three years ſtanding; and after 5 

too even years from the commencement of ide 

to ct, all commiſſions to deputies are to be grant 1 
„ E bi np ionamin fire en _—_— 
ling 7. The juriſdiction of Sheriffs behoved for-.c, | 
1ew erly to be exerciſed at the head burgh of may holde 

her he ſhire; but, by the foreſaid act, Sheriffs and courts any 

or te warts depute, have a power to name a ſub- where 

A ; a l me within the 
ju - ¶ ſtitute or ſubſtitutes during pleaſure, either o- ire: 


er the whole ſhire, or within ſuch a particu- 


* ar diſtrict as ſhall be mentioned in the ſubſti- | 
as tution; and they may hold courts at any place 


c.; ¶wichin the ſhire, upon previous notice, to be 

. e- publiſſied at the ſeveral churches within the di- | 

of Wftrict where the court is to be held: the hea bot dil = 
nd WW burgh of the ſhire ſtill continues the only place e 5 1 
ere where letters of diligence can be publiſhed and mutt be 2 
the regiſtred. Notwithſtanding this ſtatute, ſeve- publiſhed Eo 
m, ral diligences continued to be executed at the** the . 


= 2 ; , head 
1c- head burghs of regalities and ſtewartries, tho burgh, 


chere could not poſſibly, be any record kept in = 
die theſe aboliſhed juriſdictions in which they might 2 
le be regiſtred; ſuch executions were therefore 1 
ts diſcharged by act S. 29. Feb. 1752. No She- 
r- triff could have ſat by our former law during 
p- the vacation of the Seſſion, without a diſpen- 
8 „ ſation 


fation from the Lords, until Michael, 

court, which was conſidered/as the beginning 

of the Sheriffs ſeſſion; but, by this ſtatute," the 

and all other inferior judges may fit at all times, 
and in all cauſes, without diſpenſation. * 

Prince of 8. The appanage or patrimony of the Prince 

Scotland. of Scotland, has been fog erected into a rega- 

| lity juriſdiction called the printipality. It is 

perſonal to the King's eldeſt fon, upon whoſe 

death or ſucceſſion it returns to the crown. 

The Prince may have his own chancery from 

which his writs are iſſuable, and may name his 

own Chamberlain and other officers for recei- 

ving and managing his revenue. The vaſſals 

of the Prince are intitled to elect or to be elected 

members of parliament for counties, [equally 

with thoſe who hold of the cron. 

9. Juſtices of the Peace are magiſtrates na- 

Juſtices of med by the Sovereign over the ſeveral counties 

 thePeace. of the kingdom, for the ſpecial purpoſe of 

preſerving the public peace. Their power by 

1609. c. 7. reached little farther than to bind 

over diſorderly perſons for their compearance 

before the Privy Council or Juſticiary; but by 

1617, c. 8, and 1661, c. 38. they are ſpecially 

2 directed to judge in breaches of the peace, and 

b- in moſt of the laws concerning public policy: 

E They may compell workmen or labourers to 

. ſerve for a reaſonable fee, and they can diſcern en. 

maſters to pay to ſervants their wages, which | 

is the only point of civil juriſdiction given Pe. 
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\ * them by theſe ſtatutes. By 1669, c. 16. they WI? 
3 are impowered to judge in queſtions of high+ E 
E . ways; and if there ſhould be a neceſſity of W® 


making a high-way upon new ground, they b 
may, in conjunction with the heritors, aſſeſs the ine 


4 - ” 
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ire to compenſate the loſs of the proprietor + 
iro? whoſe grounds the new road is to be carried. 

10. To prevent colliſion betwixt Juſtices of 
e Peace and other judges, they are diſchar- 


mes, as 
ea from citing any party of their court, till 
incl teen days are expired from his committing 
eg; e offence. The act 166 1 ordains them co 
It is eet four times in the year, with power to 


ontinue or adjourn thoſe meetings to ſuch day 
nd place as ſhall. be moſt convenient; but in 


wn; _ ©. _— 
rom Practice, they hold courts at any time, and in 1 
hie ny place within the ſhire, tho? not by way of I 
cei-djournment of the quarter ſeſſions. In theſe —_ 
Nals Wait, which are always held at the head burgh _ 
ted f the county, the Juſtices have been in uſe of _ 


eviewing the ſentences pronounced in their in- 1 
ermediate meetings. Conſtables are the pro- 8 2 
per officers for executing their orders. They 4 


na · 
ties have powers, by the above quoted act 166 1, to 

of ompeſce tumults, and to apprehend delin- =—_ 
by {Wvents, and. thoſe who can give no good ac ð 
nd Rount of themſelves, and carry them to the 1 
ce ext Juſtice. of the peace. Any one Juſtice 4 
by ay, by proper : warrants: of commitment, 1 
lly impriſon delinquents in order to trial, or by a 

1d varrant to a conſtable, direct ſuſpected houſes 

o be. ſearched, and ſuſpected perſons to be 


brought before him, in order to their examinati- 
on, or finding ſecurity for their good behaviour. 
ch 11. By 670 An. c. 6. our Juſtices. of the The 

: wers of 
en peace, over and above the powers committed fuſtices 
-y to them by the laws of Scotland, are authoriſed fince the 
to exerciſe whatever belongs to the office Union. 
1 of an Engliſh Juſtice of the peace, in rela- 
y don to the public peace. From that time 
je che Scots commiſſions have run in the ſame 
5 2 802 | ſtile 


>. 


of ; 


ſtile with the Engliſh, e contain n 
inquire into, and judge in all c 1 

1 witehcrafts, felonies, and ſeveral aches F 
1 | ally enumerated, with this limitation ubgeit 
2D „ Of which-Fuſtices of the Peace may lawful. 
$ | by inquire: but in caſes of difficulty, they are 
| diſcharged from proceeding; unleſs one of the 
King's judges be preſent; which, when applied 
to our law, muſt. np: one of * Lords of 

* -_ - Jufticuary: 
_ Theſe commiſſions bear, that two, Juſtice 
mM ſhall make a quorum; in the trial of crimes, 
Sc. And therefore, tho by the laws of Scout 
| land three were required, and tho by the 
610 An. the methods of trial were to continue 
as formerly; two Juſtices can now conſtitute a 
court, Dec. 1730. Reid. Special ſtatute ha- 
given the congnizance of ſeveral matters of ex 
- iſe to the Juſtices, in which Wen 
final; See 2gth Jan. 1710. Patenſon. 
| Borrows. 12. A Borrow is a body corporate, md 
2 8 of the inhabitants of a certain tract of ground 
_ erected by the Sovereign, with juriſdiction an- 
3 | nexed to it. Borrows are erected, either to be 
2 holden of the Sovereign himſelf, which is the 
3 | general caſe. of royal borrows z-or of the ſu- 
Perior of the lands erected, as borrows of re- 
gality, and barony. Borrows royal have power, 
by their charters, to chuſe annually certain of. 
fice-bearers or magiſtrates ; and in borrows. of 
regality and barony, the nomination of magi- 
ſtrates is, by their charter, lodged, ſometimes 
in the inhabitants, ſometimes in the ſuperior, 7 
Bailies of borrows, have juriſdiction in ſmall WW m 
debts, ſervices, and queſtions of poſſeſſion be. 
twixt the inhabitants. Their unn 14 
7 100 
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diction extends to petty riots; and, by ſpe» > © 

ial ſtatute to reckleſs, (or not intended) fire. 

railing, - 1426, c. 78.5 Borrows royal had an- 

ientiy the ſame privilege with regalities, of 

repledging from the Juſticiary or Sheriff; | Y 

for which ſee L. B. c. 61. $- I. and 1488. c. 1. = 

The Dean of Guild is that magiſtrate of a 28 = 

royal borrow who is head of, the merchant com- — 

pany 3 he has the cognizance; of mereantile 

cauſes within borrow, 1593, c, 180 3 and the 

inſpection of buildings, that they encroach nei- 

ther on private property, nor on the public 

ſtreets; and he may order inſufficient houſes "= 

to be pulled down. His juriſdiction has no 6 

dependance on the court of the borrow, or bai- 3 

ly court, 21. Fuly 1631, Adamſon. By the I 

late jurifdiction act, all juriſdiction competent "= 

to any borrow of regality, or barony, or Ma- bo 

giſtrates thereof, which is independent of the 

Lord of regality or barony, is reſerved intire ; 

but their privilege of repledging from the She- 

riff and Stewart courts is taken away: 
13. A Baron, in the large ſenſe of the word, Barons, 

is one who holds his lands immediately of the 

Crown; and, as ſuch, had by our antient con- 

ſtitution, right to a feat in Parliament, ;how- 

ever {mall his freehold might have been. When 

titles of honour and dignity came to be confer- 

red by the Sovereign, the Barons that were diſ- 

tinguiſhed by theſe, had the appellation of Aa- 

Jores. By 1427, c. 102, the leſſer Barons were 

exempted from the burden of attending the ſe·r -H 

or. WF vice of Parliament, provided they ſent com- 

all miſſioners in their place. This exemption, 

be- i which was renewed under certain reſtrictions by 

1457, c. 75, and 1502, c. 78, was changed in- 
* : *F F 1 ſenſibly 
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b f inf, Fudges Bao 
; ſenſibly in the courſe of ſome generations, into 
an utter diſability in all the leſſer Barons, from 
= - fitting in Parliament, without election by the 
1 | county; though no ſtatute is to be found ex 
4 preſsly excluding them, ſee 1587, c. 113. 
2 ju- 14. To conſtitute a Baron, in the ſtrict lay 
N — ſenfe, his lands muſt have been erected, or, at 
leaſt, confirmed by the King in liberam baron. 

am; and ſuch Baron had a certain juriſdiction, 

both civil and criminal, which he might have 
exerciſed, either in his own perſon or by his bai. 

Iy ; but where he himſelf was a party, he could 
not judge in perſon. In civil matters, he might 

have judged in queſtions of debt within the ba. 

rony, and in molt of the poſſeſſory actions; he 
had alſo a power of prey by which he could 
fix reaſonable prices on work, Sc. and he was 
competent to every queſtion neceſſary for ma- 
king his own rents effectual. His criminal jus 
riſdiction extended anciently to all crimes ex- 
cept treaſon, and the four pleas of the crown 

Leg. Milc. II. c. 13. He might, by our later 

practice, have judged in reckleſs fire raiſing 

1426, c. 75, in penal ſtatutes, 3. Feb. 

1674, L. Strowan, and in riots and blood: 


v7 


wits : and in the general opinion of lawyers, Jiſh 

every Baron as ſuch, could have puniſhed thi ; 

crime of theft capitally, Cr. 105.—Skene, ut xe 

verb. fig. voce Baron, —H. Min. Pr. 93. 

How re- 15. By the late juriſdiction act, the civil ju- cog 
ſtricted by xiſdiction of a Baron is reduced to the power ſea 
I 1 of recovering from his vaſſals and tenants the 0 
rents of his lands, and of decerning them in > 

mill ſervices; and of judging in cauſes where * 

the debt and damages do not exceed 40 5. 55 


Sterling. His criminal juriſdiction is, W n 
. - an 


at ag 
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ze ſtatijte, Lbs tt, ET 
* ſmaller offences, which may he puniſn- 
d by a ſine, not exceeding 20 5, Sterling, re- 
overable by fix months impriſonpnent, or by 
etting the offender. in the ſtogk in the day 
ime, not above three hours., The juriſdiction 8 
ormerly competent to proprietors of mines 

1 coal or ſalt· works over their workmen, is 

eſerved; and alſo, that which wWas competent 

o heritors, who had the right of fairs or mar- 

ets, for correcting the diſorders that might 

appen during their continuance; provided 
hey ſhall exerciſe no juriſdiction, inferring the 

ok of life or demembration. No charter to 

de hereafter granted for erecting lands into a 

3 is to convey any greater juriſdiction 

han for recovery of rents and for mill ſer- 

ices; which is a, right that every heretor, 

ho?. neither baron nor infeft cum curiis, was 
underſtood to have by our former law. The 
juriſdictions of Sheriffſhips, Stewartry and Head 
Barony had certain ſtated head courts year- courts diſ- 
2 at which all the vaſſals ſubject to the juriſ- charged. 
diction were obliged to attend; which obliga- 

ion is diſcharged by 20mo G. II. c. 50 for * 
liſhing tenures by ward holding. 

16, The High Conſtable of Scotland had no Conftabu- - 
fixed territorial juriſdiction, but followed the laries. 
court, and had jointly with che Mariſchal, the 
cognizance of all crimes committed within two 5 
leagues of it, Leg. Milc. 2. c. 6; all other con- 
ſtabularies were dependent on him: theſe had 
caſtles, and ſometimes. borrows ſubject to their 
juriſdiction, as Dundie, Montroſe, &c.; and a- 
mongſt other powers, now little known, they 
had the 1 of 9 criminal juriſdiction 

within 


born. By the late j uriſdiction act, all juriſdicti. 


ons of conſtabulary are diſſolved, except that 
free.... 
17. The office of the Lyon King of arms 
was chiefly miniſterial, to denounce war, pro- 
claim peace, carry public meſſages, c.: but 
he has alſo a right of juriſdiction, 1892. c. 125, 
whereby he can puniſh all who uſurp arms, con- 
trary to the law of arms, and deprive or ſu- 
ſpend meſſengers, heraulds or purſevants (who 
are officers named by himſelf), but he has no 
cognizance of the damage ariſing to the pri- 
va:eparty though the meſſengers fault, 27. June 
1673. Heriats. Meſſengers, antiently called offi- 
ciars at arms, were firſt brought under regulati- 
ons by 1587, c. 46. They are ſubſervient to the 
ſupreme courts of ſeſſion and juſticiary; and 
their proper buſineſs is to execute all the King's 
letters, either in civil or criminal cauſes. _ 
18, Our judges had, for a long time, no @s 
ther appointments than what aroſe from the 
ſentences they pronounced. Our criminal judg- 
es applied to their own uſe, the fines or iſſues 
of their ſeveral courts; and regalities had 4 
right to the ſingle eſcheat of all perſons de. 
nounced, who reſided within their juriſdictions} 
A ſmall fum was allowed to our ſupreme civil 
court, upon every decreet, 1457, c. 63. and 
afterwards, the 2oth part alſo of the ſums de- 
cerned, 1587, c. 43; and it was not till after 
certain yearly proviſions were ſettled on the 
Lords (for which ſee 1609, c. 11. and 1632, 
47 22.) that their ſentence money was 'diſchar- 
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it. cit ana i 43 
1641 6. 55; hich 1 never e 

ated. Sheriffs were likewiſc intitled to the mer le 

otn part of the ſum contained in every de- 

et, in name of ſheriff-tec ; both proper She- 

ffs, 149 f, c. 30. and meſſengers, when inveſts, 


| with the power of Sheriffs, 1 503; c. 66 
y the late juriſdiction act, fixed fajart 
led upon Sheriffs depute in place thereof, 
eſſengers, when employed in poyndings, are 
ill intitled to their ſheriif-fee, which they u- 
ally aſſign to the creditor, on Cm 7 a rea- 
able allowance — ny" trouble.” 
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Tir. 5. o Ecclfuftical Perſons. | 


11 E Pope, or Biſhop of Rome, was long The Pope. * 
acknowledged over Cbriſtendom, for the 3 
ead of the Chriſtian church. The papal ju- | 
iſdiction was. firſt aboliſhed in Scotland, anno 
„656, in a parliament not regularly authori- 
he d by che Sovereign; and afterwards, 1567, 
g. 2. by 1669, c. 1. the King was declared head 
che church, as well as of the ſtate; but 
bat act was repealed by 1690, c. 1. as incon- 
e. tent with Preſbyterian church government, + 
een upon the point of being eſtabliſhed. *®. 
il 2. Before the reformation from Popery, the Clergy ſe | 
id elergy was divided into ſecular and regular. cular and 
ere ſecular had: a particular tract of ground regular. 

er given them in charge, within which they ex- | 
io” erciſed the paſtoral office of Biſhop, Preſbyter, as 
2, Nor other church- officer. The regular clergy 2 
r- had no cure of ſouls, but were tied down to re- 
(ence in their abbacies, priories, or other mo- 
| paſſeries 3 


dators 


* 


25 


Church 


govern- 


. © 
mation, 


"es: ig He got the * * 
from the rules of mortification to which the 


| Commen-their ſeveral orders. Upon the vacancy of 2 


mendam, to Laicks. 


ment ſince 
the refor- 
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were bound, according to the inſtitution 


ny benefice, whether ſecular or regular, com 
mendators were frequently appointed to uplift 
the fruits, as factors, during the vacancy. The 
Pope alone could give the Higher benefices ij 

commendam; and at laſt, from the plenitude of 
his power he came to name commendators for 
life, and without any obligation to account; 
After the reformation, ſeveral abbacies and pri: 
ories were given by Ja. VI. in perpetuam com 


3. Upon aboliſhing the Pope's authority, the 
regular clergy was totally ſuppreſſed ; and, in 
place of all the different degrees of ſecular cler 
gy, we had at firſt only parochial Preſpyte 
or Miniſters, and ſuperintendents, who had the 
overſight of the church and clergy within a cet 
tain diſtrict: ſoon thereafter our church: g 
vernment became epiſcopal by ArchbiſhopsyBr 
ſhops, Sc. 1606, c. 2. and after ſome interms 
diate turns, is now Preſbyterian, by kirk-ſeſli 
ons, preſbytries, ſynods, and general aſſem 


+" 1689, c. 3. 1690, c. 5 | 6 

Prelate in our ſtatutes Genifies a Biſhop coll 
Abbor or other dignified clergyman, Who h 
virtue of his office had a ſeat in Parliament er 
Every Biſhop had his Chapter (capitulum) which the 
conſiſted of a certain number of the miniſters ſun 
of the dioceſe, by whoſe aſſiſtance. the Biſnop ena 
managed the affairs of the church within th ch. 
diſtrict; The nomination of Biſhops to vacant ons 
ſees has been in the Crown ſince 1540 C. 125, frie 
tho! under the appearance of continuing th all 
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dorality 1617, c. 1 


n 
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don into diſuſe. 


LY He who foun © | | 4 ; 


| fight to the benefice proprio jure; and if the | 
burch was parochial, he was called a Parſoenn 
(parochus). The Pope claimed the right of Wha P 

patronage of every kirk, to which no third tro o 

party could ſhew a ſpecial title; and ſince the kirks. 
eformation, the Crown as coming in place f 

the Pope is conſidered as the univerſal patron, 

wheteno right of patronage appears in a ſub- 1 

ect. Where two churches are united which # 

had different patrons, each patron preſents b 


„ 105 OTE Ee oe 
6. Gentlemen of eſtates frequently founded Patrons of 
colleges or collegiate churches, the head of provoſtres 
which got the name of Provoſt, under whom fh? 
were certain Prebendaries or canons, who had“ 
their ſeveral ſtalls in the church, where theys © 
lung maſſes. Others of leſſer fortunes founded 
ehaplainries within the bounds of a parochial 
church; or altarages, which were mortificati- 
ons for the ſinging of Soul- maſſes for deceas*d 
friends at particularaltars in a church. Though 
all theſe were ſuppreſſed upon the reformation, 
* _— their 


* 
N . 


ts; out of which they were allowed to pu 
ne bi ſars to be educated in any of our under 
1567, c. 12. As the vaſſals of the land 
offfuch benefices behoved to enter there 
to by tie burſars who were truly the ſuperior 
and whaſe reſidence the vaſſals were trequently 
at a loſs to diſcover, as they were diſperſed a 
Yer the whole univerſities of the kingdom ; the 
* i © right of entering vaſſals to them was by gase 
. 54. given to the Faton. 
” > Plttonsof 7. Where a fund is mortified for the eſtabliſh 
Zedlfegiate ment of a ſecond miniſter, in a paroch when 
es. the*cure is thought too heavy for one, the pa: 
tronage of ſuch benefice does not belong to the 
mortifiet, but to him who was patron of the 
church 18. Nov. 1680, T. of Haddingſen 3 Uh 
Mg lefs either where che mortifier reſerves to him 
ſelf the right of patronage in the deed of mors 
tification, or where he or his predeceſſors have 
been in the conſtant uſe of ' preſenting the 
cond miniſter without challenge from the pa. 
Abe right tron, Falc. 42 The right of -preſenging am 
of preſen- cumbents was by 1690, c. 23. taken from Bu 
tation. trons and veſted in the heritors and elders of AH 
paroch, upon payment to be made by the h 
ritors to the patron of, 600 merks; but i it 
again reſtored to patrons, imo An. c. 12, Wi 
the exception of the preſentations fold. in 
ſuance of the former act. 25 | 
Ocher 8. Patrons werg not ſimply protector and 
rights of adminiſtrators of the church; for they held 
* the fruits of the vacant benefife as their own, 
for ſome time after the reformation 13935 6 
172, c. But the right of upliſting the Vacant 
is now no more than a truſt in * Pa- 
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ir falls due; otherwiſe he loſes his right l 
reſenting for the next turn 168 5. c. 19 _ r 
23- The ſovereign, who right falls not un 
er this rule, is in the conſtant uſe of pin ͤ g 
: vacant ſtipends of his churches, by, his ex- | 
quer, to any pious uſe, tho not within ge 
2 If the . or other eceleſſaſti . = 
al judicature, f thould ordain one to a church, * 8 2 
oppoſition to the preſentee, the patron, 
thoſe civil right cannot be affected by any 
ntence of a church court, may retain the 
— 4 as vacant, June 175 fs Cochran. Pa- 
rons are, to this day, intitled to a ſeat and 
urial- place in the churches of which they are 
hatrons 3 and the right of all the teinds — j 
ariſh, not heritably diſponed, is given 40 Ty * 
em by 1690, c. 23. a 
9. That kirks may not : continue too long Paros 
cant, the patron muſt Pp reſent to the preſby. ul pre- . 
ry, {formerly to the Biſhop,) a fit perſon Horz * 
vppiying the cure, within fix months of his manta. | 
vledge of the vacancy, otherwiſe the right 1 
F preſentation accrues to the preſbytery 2. "TY * _ 
Nato, 1567, c. 7. 10mg, An. c. 12. 4 
8 — by the patron, the Biſhap 
ed or conferred the benefice upon the 
entee by a+ writing, in which, he a ppoint- 
2 certain Miniſters of the dioceſs to induce 2 he 5 A ; 
vr __inſtircte him into the church; which E. "= 40 


eld uction compleated his right, and was re 
Wy Formed by their placing him 1 in the pulp ul pit, and | 
. Ky Ehre g him the bible and the keys of the 


m. The Biſhop collated to the churches 
which himſelf 494. be Pleno 238 or. 
A 4 — | h withoys- 

| Ls * b . 
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1 without preſentation; which he alſo did in men 
1 5 a churches, whoſe patronages were ſunk by the 
„ 1 pack being appropriated to him as part af 
mohy. Since the revolution, a judi⸗ 
hs 25 of admiſſion by the preſbytery, pro- 
ceeding Either upon a preſentation or upon 2 
call from the heritors and elders, or upon their 
© Gwh jus devolutum, compleats the minifters right 
to the benefice. 
een + 10, Soon after the reformation, the Popiſh 
= . be churchmen were prevailed upon, to reſign in 
=_ clugy. the Sovereign's hands, a third of their bene- 
an fices, which, by 1567, c. 10. was appropria- 
w in the firſt place, for the ſubſiſtence of the 
3 reformed clergy. To make this fund * 
* paäarticular localities were aſſigned, in eve 
_ . nefice, to the extent of a third, called the af 
* + ſumption of thirds; and for the further ſup- 
port of Miniſters, Queen Mary made a grant 
in their favour, of all the ſmall benefices not 
* exceeding 300 merks, which was confirmed 
y 1572, c. 52. Biſhops, by the act which re- 
Noted them to the whole of their benefices, 
1606, c. 2. were obliged to maintain the mi- 
Miters within their dioceſſes out of the thirds; 
and in like manner, the laick titulars, who got 
grants of the teinds, became bound, by theit 
= acceptation thereof, to provide the kirks, with- 
in their erections, in competent ſtipends. 5 
90 Cemmiſß- 11. But all theſe expedients, for the main 
ons for tenance of the clergy having proved ineffeftyah, 
fi: 8 ; firſt one commiſſion of Parliament, and ſoon 
i > thereafter another, were panes] in the reign 
+ Mae of James VI. for planting kirks, and modifying 
ſtipends to miniſters out of the teinds. A third 
commiſſion was: appointed, is 19. ug 
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veral new commiſſions were granted by Par- 
ament, with the additional power of Uniting | 
nd disjoining pariſhes, Sc.; but the powers - | - 
fall thefe were by 1707, c. 9, transferred co «XY 
e court of Seſſion, with this limitation, that | 
o pariſh ſhould be disjoined, nor new church 
rected, nor old one removed to a new Place, 1 
ithout the conſent of three fourths of the he- 4, 
itors, OS the votes, not by their num. N 
ders, the valuation of their rents wit... 

the "pt. The Lords of Seffion, when 


itting in that court, are conſidered as a com- 
miſſion of Parliament, and have their proper 
lerks, macers, and other officers of court as ; 
uch. | 9 
125 The loweſt ſtipend that c6uld be modi. Magimum * . 
ed to a miniſter by the firſt commiſſion 1617, 1 
. 3, was 500 merks, or 5; chalders of victual, 8 pends. 


24p 


unleſs where the whole teinds of the pariſh did 
not extend ſo far: and the higheſt was 1000 * 
merks, or 10 chalders. The Parliament, 1633, ok 
. 8, raiſed the minimum to 8 chalders of victu- 
al, and proportionally in filver ; but, as nei- 
ther the commiſſion appointed by that act, nor 4 
any of the ſubſequent ones was limited as to 55 5 ike 
the maximum, the commiſſioners have been in "of 
uſe to augment ſtipends conſiderably above the 
old maximum, where there is ſufficiency of =. 
tinds, and the cure is burdenſome, or living 
exponſive.* 9 | 
13. Where a certain quantit of ſtipend is pe of "4 
— ro à miniſter, - N of tha 2 . of a nxt” 8. = 
riſh, without proportioning that ſtipend, a- OR anden 4 4 
wog the ſeyeral heritors, E — pr locally-” — 


led of ee : hs e the c ot 
alſo. fix the particular proportiuns p 
each heritor, it is a decreet of modi ation 4 
lucaliiy. Where a ſtipend is only modified, i 
ſeẽecured on the whole tejads of the parith, { 
be the: miniſter can infiſt againſt any one hen 
” = --... tor fo the full extent of his teinds, ſuch heritg 
being always intitled to relief againſt the rel 
for what he ſhall have paid above his juſt ſha 
but where the ſtipend is,alſo localled, each he 
ritor 1s liable in no more than his Wa Prop 
tion. 
Mirifter's 14. Few of the ferne miniſters were | 
wanſe. firſt provided with dwelling houſes, 'molt.4 
4 the Popiſh clergy having, upon the firſt ag 
Pearance of the reformation, let out their may 
ſes, in feu, or in long tacks: miniſters therefon 
got a right by 1563, c. 72, to as much 
theſe manſes as would ſerve them, notwith 
ſtanding ſuch feus or, tacks. Where there wa 
no parſon's nor vicar's manſe, one was to. 
built by the heritors, at the ſight, of the Ki 
ſhop, (now the Preſpytery) the charge not 
ceeding L. 1000 Scots, nor below 380 merks 
1649, c. 45.—1663, c. 21. Under a mank 
are comprehended ſable, barn and byre, witl 
a garden; for all which, it is uſual to allow hal 
an acre of ground. A perſpn whoſe only inter 
eſt in the lands within the pariſh is a liferent 
right, is to be burdened with no kene of 
"the charge in building a manſe, 
1679, Miniſter of.; but he 0 hi 
ſhare in repairing it, becauſe that has . 9 
the nature _ a ee 82 
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15. Every ens N ivinritled A ene Free. | 
have his'manſe put in good condition; for | 
ich purpoſe, the preſbytry may appoint. a vi- 

ation by tradeſmen, and order eſtimates to 


laid before them, of the ſums neceſſary We. 
e reparation, which they may proportion a: 
ong the heritors, according to their valua :- 
ons; and letters of horning will, on bill to 
e Lords, be granted for carrying the preſpy- 
y's ſentence into execution. The preſbytry,-' . 
ter the manſe is made ſufficient, ought, upon 
pplication of the heritors, to declare: it a free 
anſe, which lays the incumbent under an ob- 
gation to uphold it in good condition during 
is incumbency otherwiſe he or his execu- 
drs will be liable in damages, 1612, c. 8: but 
ey are not boùnd to make up the loſs ariſing 
om the neceſſary 3 of the building by the 
aſte'of time. : 
16. All miniſters,” ſhes there is any land. Glebe. 
yard pariſh,” are; over and above their ſti- 
end, intitled to a glebe, which comprehends 
pur acres of arable land, or ſixteen ſowms f 
paſture ground where there i is no arable land, 
a ſowm is what will graze” ten ſheep or one 
ow) and is to be deligned or marked by'the ® 
Biſhop'or preſbytry, ovt- of ſuch kirk-lands 
vithin the pariſh as lie neareſt to the kirk, 
L593, c. 161.—1606, c. 7. As the benefit 
ntended by theſe acts to the clergy muſt have 
deen loſt, where there were no kirk - lands in 
he pariſh, ic was provided by 1644, 4. 31, 
hat in default of kirk - lands, the glebeſhould 
be deſigned out of temporal lands; and this act, 
tho? falling under the act reſciſſory of Gharliggl... 
ſeems: to have been conſidered as ben in —_— 
5 9 


5 * 213 which ky it far ern 
all miniſters, except theſe in certain royal bay 
nt of rows, have right to glebes, fee Sr. 217. 218; 
| me of 17. A right of relief is competent to gh 


ig from heritors, whoſe lands art ſet off for the man 
tte deſig- or glebe, againſt the other heritors of the pi; 
Eo ag riſh, 1594, c. 199. The ſtatute limits th 
glebe. Tight to heritors of kirk- lands, and to the ſpe. 
cial caſe where the greateſt part of the land 
in the pariſn are kirk-· lands. The foreſaid ac 
1644. which allowed deſignations out of tem 
poral lands, extended the relief to the heriton 
of theſe lands: and, if the firſt part of tha 
act, allowing ſuch deſignations, has been t 
ceived as our law ſince the reſtoration, it may 
be juſtly thought, that the equitable quality an 
nexed to it ought not to be rejected. Thi 
relief thoꝰ conſtituted by ſtatute, is not rei 
againſt the lands themſelves; it is only per- 
ſonal againſt theſe who were proprietors at 
the time of the deſignation, or their heirs, 
24. June 1675, Snow. Manſes and glebes 
being once regularly deſigned, cannot be feued 
or ſold by the incumbent, in prejudice of /his 
ſſucceſſors, 1572, c. 48, which is in . 
= extended, even to the caſe where ſuch alie 
on eviceatly e JE to 2 ben: 
| A * 
"4 — Miniſters | 18: Miniſters, beſides their glebe, were ins 
grass. titled to graſs for a. horſe and two cows,” by 
15649, c. 45, which act is revived” by 16643 
c. 21: and, if the kirk · lands, out of which i 
graſs is delignable, either lie at a diſtance,” of 
are not fit for paſture, the heritors are ti pay 
tothe miniſter L. 20 Scots yearly as an -equi- 
e. ine have alſo freedom of: ſog 


858 


rage, en e Fail, Aivet; 3 — 
ages paſt entry, according to uſe and on 
593. c. 1611663. c, 21. what theſe privi- 
ges are, muſt be determined by the local 
uſtom of the ſeveral pariſnes. Beſides the 
bove mentioned burdens which are impoſed 
pon heritors, the pariffioners were obliged 
d provide communion- cups and lavers, 1617, 
6. and to repair the kirk and kirk-yard-dikes, 
5725 6. 54%—=1597; c. 232. but theſe bur- 
lens are now for the moſt nnn by 
he heritors.. 
19. It ſometimes happens; that lands, lying a” - 
tg diſtance from the kirk to which they ori- on gj a 
gzinally belonged, are annexed to another near- *. 4 
" kirk quoad ſacra, or in fo far as concerns F. 
he paſtoral charge: ſuch lands continue, in 
ull civil reſpects, part of the old pariſh, and 
conſequently are liable in no proportion of the 
tipend, nor even of the expence neceſſary for 
pholding the kirk, or manſe of the pariſh 
o which they are annexed, Fuly I 748, beritors | 
pf Carmunnock, 3 
20. The legal terms at which fiipends 8 _ 
come due to miniſters are Whitſunday and Mi- payment - 
baelmas. If the incumbent be admitted to Wipe + "= 
his church before #//>:it/unday, till which term 
the corns are not preſumed to be fully ſown, 
he has right to that whole years ſtipend ; and, 
if he is oe after birſunday and before 
Michaelmas, he is intitled to the half of that 
War; becauſe, tho' the corns were ſown before 
his entry, he was admitted before the term at 
which they are preſumed to be reaped. By 
the ſame reaſon, if he dies, or is tranſported _ 


28 * he has * P no "my 1 


: 8 Wan, if beſore eee, wa 
A if not till after Aﬀchaenos, to the h 
The reaſon why the legal term in ftipendsi 
Michaelmas, and not Martinmas, as in liſerent 
ariſes from the different nature of the tight 
All kirk-benefices are preſumed to conſiſt « 
telnds, which were originally drawn by th 
churchman, at the ſeparation of the corns irdn 
the groupd, which was ſeldom ſo late as 
. chazlmas, but rents are not deliverable by th 
tenant to the maſter till Mariinmas at ſooneſ 
before which term. the corns are not 7 me 
to be fully brought into the barn- ard. 
21. After the miniſter's death, his executd 
have right to the annat; annat, in the ſenſe 
the canon-· law, was a right reſerved to the Pop 
of the firſt year's fruits of ever henefice: Uy 
on a threatened invaſion from England, « 
1547, the annat was given by our Parliamen 
notwithſtanding this right of the Pop, to 
eXECUtors of ſuch churchmen as ſhould fall i 
battle in defence af their country, £4 : bu 
the word annat or ann, as it is now under 
. is the right, which law gives to the ext 
ors of all miniſters, of an half year's. ben 
ice over and above what was due to the mi 
" niſter himſelf for his incumbenicg 167 
fo that, if the incumbent ſurvi e 
his executors have the half ofychax year fe 7250 
deſunct's incumbency, and t other h 
annat; if be ſurvive Miclhelmas, | 
that whole year for his incu 
half of the next in name of ann. 2 his right 
was firſt. introduced into dur law upon a let- 
ert of * VL "I the 3 to * 
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22. Abe executors 4 a miniſter need 5 The na- 2 
p no title to the ann, by confirmation; nei; ture of te 
er is the right afignable-by the defunct, or 792 
ffectable with his debts; for it never belong- 


] to him, but is a mere gratuity given by law 
c thoſe whom it is preſumed the defunct could 


ot ſufficiently. provide, 1672. c. 13. and law 
as given it without diſtinction to the execu- 
" all miniſters; even where the ſtipend 
not of tiends, but of the Poblic ws 
venue of a burgh, or of a voluntary contri- a 
tion, 9. June 174, relict of Hutchinſon, The how . 1 
1672 gives this right expreſsly to execu- * 2x 
drs: and if it were to be governed by the 
les of ſucceſñn in executory, the widow. 
n caſe of no children, woulg get one half, 
e other would go to the neaxeſt of kin ; and 
here Mere are children, ſhe woulg be intitu- 
f to a - . the other * thirds walled 
all equally ng the children. (3 ) 
But the B probably lech by Bi. gener! VV 
practice, have found, that in this lat caſe, the + x 
divides intg-'two equal parts, of wick 
. widow, and the other ef 
ren 232 Jahn 747, children of 


dm the great bende chat was hs Juriſditis 
ages of Chriſtianity repoſed in Church- 2 of Bi- 
men, dying perſdos frequently committed to ſhops, , $0 
hem the care of their eſtates and of their or- * 
phan children ; but theſe were ſimply'riglitzof - 
truſt, not of juriſdiction. The Clergy ſoon had 
he addreſa ti eſtabliſn to themſelves a proper 
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"of "Fccleflafcal Perſons, Book 


cal right, but extending to queſtions that hy 
no concern with the church. They judge 
not only in tiends, patronages, teſtament 
breach of vow, ſcandal, Cc. but in queſtiqn 
of marriage and divorce, becauſe marriag 
was a ſacrament ; in tochers, becauſe the 
were given in conſideration of marriage; i 
all queſtions where an oath interveened, 
pretence that oaths were a part of religio 
worſhip, R. M. J. 1. c. 2, J. 2. c. 38. § 5. —1. 
c. 7. 92. And, in the deprivation of notarie 
and the trial of theſe that uſe falſe inſtrumen 
Commiſ- 1503, c. 64. As churchmen came, by th 
faries. means of this extenſive juriſdiction, to be d 
verted from their proper functions, they cop 
mitted the exerciſe of it to their officials 
commuſlaries : hence the commiſſary-court wt 
called the Biſhops court, and curia Chriſtianita 
tis; it is alſo ſtyled the con/ftorial court, trot 
conſiſtory, a name firſt given to the court of ap 
peals of the Roman Emperors, and afterward 
to the courts of judicature held by churchme 
Commiſ. 24. At the reformation, all epiſcopal juril 
| Faries by diction exerciſed under the authority of the Bl 
whom na- ſhop of Rome was aboliſhed, by an act 1 566 
med. ratified by 1567, c. 2. As the courſe of juſtiq 
in conſiſtorial cauſes was thereby ſtopped, 
Mary, beſides 1 a Commiſſary for ever 
dioceſe, did, by 1 grant mentioned it 
books S. 1. March 1563-4, eſtabliſh; a ne 
Commiſ- commiſſary-court at Edinburgh, conſiſting 4 
fariesofE- four judges or Commiſſaries; which grant 
dinburgh. ratified by an unprinted act 1892, c. 28. Thi 
court is veſted with a double juriſdiftion z 3. One 
dioceſian, which is exerciſed in th cial ter- 
ritory contained in the grant, viz. the coyntia 


it 


Jos 39 
Edinburgh Haddington, Linlithgow, Stirling 
d Peebles; and another univerſal, by which 


tue judges confirm the teſtaments of all who : 
© in foreign parts, and may reduce the de- 
ess of all inferior Commiſſaries, provided the 
"Md uftion be purſued within a year after the —_— 
'3 WiScrece., Inſtructions to Commiſſaries 1666, _ 
5 16. recited in V. Stairs deciſions, vol. 1. p. 8. « "= 


ſhops, upon their reſtitution in the reign of 
mes VI. were reſtored to the right of naming 
ir ſeveral commiſſaries, by 160, c. 6.; and 
to the commiſſariot of Edinburgb, two of 
e four Commiſſaries were to be appointed by = 
e Archbiſhop of St. Andrew's, and two by 1 
Archbiſhop of Glaſgow. Since the revolu- | 4A 
on, the nomination of all the Commiſſaries : 
the kingdom has devolved on the Crown, as _ 
ming in place of the Biſhops. ' There was 
t one commiſſary- court in each dioceſe, till 
e erection of the commiſſariot of Edinburgb; 
d, in purſuance of a commiſſion by Fa. VI. I 
158 1, impowering the Seſſion to erect new. | 4 
es, for the benefit of perſons who lived moſt 1 
mote from the court of the dioceſe, commi - 1 
riots were eftabliſhed at Stirling, Peebles, Lau. - 
7; and other places, which had never been 1 * 
WW * | | 
25. As the clergy in times of Popery aſſu- Jurifdi- - 
ed a juriſdiction independent of the civil Aion of 


| 6 
ower or of any ſecular court, their ſentences CI 5 = 


3 0 duld be reviewed only by the Pope, or judges 
* eiegated by him, ſo that with regard to the 


durts here, their juriſdiction was ſupreme. 
ut by an act 1560, ratified by 188 1 c. 115. 1 
e appeals from our Biſhops courts that were — 
en depending before the Roman Conſiſtories — 

we ©: 
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bo. Of. Ferlfuſtical Perſons," Ba 

== were ordained to be decided by the Lords &f 

1 Seſſion: and by a ſubſtquent act 1609, c. 6; 

1 the Court of Seſſion is declared the King“ 

A great Conſiſtory, with power to review all ſen. 

rences pronounced by the Commiſſaries. Ne- 

=_ vertheleſs, ſince the Lords had no inherent 

= juriſdiction in conſiſtorial cauſes prior to this 

-” - -.  dtatute; and ſince the ſtatute gives them power 

of judging only by way of advocation, they 

have not to this day any proper conſiſtorial ju- 

riſdiction in the firſt inſtance. St. g 303 neither 

do they pronounce ſentence in any conſiſtorial 

cauſe brought from the Commiſſaries, but re- 

mit it back to them with inſtructions. By the 

practice immediately ſubſequent to the before 

J uoted act, they did not admit advocations 

rom the inferior Commiſſaries, till the cauſe 

was. firſt brought before the Commiſſaries ol 

Edinburgh, But this is now grown obſalete, 

Edgar, 28. Fan. 172g. White, > © 

26. The Commiſſaries to this day retain 3 

- power vf judging in declarators of marriage, 

= and of the nullity of marriage; in actions of 

2 divorce and of non-adherence, ſeparate aliments 

to wives, baſtardy, confirmations of teſtament, 

and matters of ſcandal: in all which queſtions, 

as properly conſiſtorial, their juriſdiction is pris 

vitive. Inferior Commiſſaries are not competent 

tao queſtions of divorce, 1609, c. 6. under which 

5 are comprehended queſtions of baſtardy and 

adherence, when they have a connection with 

1 the lawfulneſs of marriage or with adultery, 
. See inſtructions 1666, c. 2. 

27. The Biſhops did, by theſe inſtructions in 

1666 authoriſe their Commiſſaries to Judge in 

all cauſes teferred to oath, to the extent © = - 
2 1 0 
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Commiſſaries were impowered to determine the 
cauſes of widows, orphans, and other perſonae 


and that all bonds, tontradts, ' &c. where they 


proteſts on bills, may be regiſtred in their books. 
Long before this act of ſederunt, Commiſſaries 
had been found incompetent judges in phyſi- 


in tutory accounts, 8. Dec. 1675, Wright ; 
tho' they claimed the cognizance of them, as 
the cauſes of dying perſons, .and of orphans. 


capacity, are chiefly diſtinguiſhed by their 


ant. The relation of huſband and wife is 
onſtituted by marriage; which is the con- 
unction of man and wife, vowing to live inſe- 
darably till death. 


ſon 


miſerabiles to the higheſt extent. This part of 
their juriſdiction is now fixed by Ad S. 29. Ju. 
ly 1752, declaring that the Commiſſaries have 
no power to pronounce deereets in abſence for 
any ſum above 40 J. Scots, except in cauſes 
properly conſiſtorial; but that they may au- 
thenticate tutorial and Curatorial inventaries z 


| . — ; 
contain a common clauſe of regiſtration, and 


cian's ſalaries, 26. Nov. 1622, Liddel; and _ 


8 


mutual relations; as hufband and wife, tutor 
and minor, father and child, maſter. and ſer- 


e,, „ © 
, tho? the matter ſtiould not be conſiſto 
65 rial: and by older inſtructions, 1563-4,” the 


ERSONS, when conſidered in a private Marriage . 
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2. Marriage is truly a contract, and ſo re- Is null! 4 : th 
quires the conſent of parties. Ideots therefore, withour - 
and furious perſons cannot marry. As no per- 1 __ 


6 is ſnd capatile of one within the 
years of pupillarity, which, by our law, laſtly 
=. | till the age of 14 in males, and till 12 in ſe⸗ 
males, marriage cannot be validly: contrated 
= | by pupils, I. 3. C. quando tut. vel cur. but if the 
mmafrried pair ſhall cohabit after puberty, ſuch 
—_ acquieſcence validates the marriage, J. 4. dz riß 
www.. Marriage is fully perfected by: conſent 


9 which; without conſummation, founds all the 
i | conjugal rights and duties. The conſent , 
—_—— FR 


4 — quiſite to marriage muſt” be de pracſenti. 
MW 1 aer promiſe of marriage, (ftipulatio ſponſalitia) ad 
| bee it was guarded by certain penalties in the 4 
2 en. man law, J. 5. C. de ſponſ. may, by outs, be ſafe 
. * 1 reſiled from, as long as matters are intire; 
1 but if any thing be done by one of the partie 
whereby a prejudice ariſes from the non: per 
formance, the party reſiling is liable in damages 
F. 2. Jan. 1685, Grame. The canoniſts, and 


after them our commiſſary courts, explain a 00. 


1 Pula ſubſequent to a promiſe ot marriage, intg 
50. : actual marriage. 
ccelebra. 3. I is not neceſſary that marriage ſhoulc 


bon. be celebrated by a clergyman. The conſent 
olf parties may be declared before any Mags 
= ſtrate, or ſimply before witneſſes : and tho? ng 
WW Prefureca mea forma ee gar. 1 mee pre 
"=, marriage, umed from the cohabitation, or | Iving® roges 


3 - ther at bed and board of a man and womall 4 
—_ who are generally reputed huſtiand and wile, 
—_ = T503, c. 77. One's acknowledgment of his 


= marriage to the midwife, whom he called 0 
his wite, and to the miniſter. who baptized: his 
_— child, was found ſufficient preſumptive evi. 
dence he marriage, wut: oh aid; either of 
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39» Arr of, The father” S conſent Mas, | by CAN: 5 : 2 i 
ke Roman law, effential to the marriage off. n ns 
hildren in familia: but, by our law, childen 
nay validly enter into marriage, without tze 
now edge, or even agaiaſt the remonſttances 
4. Marriage is forbidden within certain de- Marriage = 


"4 LS ws 
1 4 * 


n the ſecond, and firſt couſins in the fourth . 8 


rom it. By 1567," c..15, which adopts the 33 


ommon. way in Scotland of reckoning degrees. 
arriage in the direct line is forbidden in inn. 
tum; as it is alſo in the collateral line, in te 
pecial caſe where one of the parties is loca po... 
entis to the other, as grand uncle, great granxmdddgdgd 
incle, Sc. with reſpect to his grand niece, c. 

ne ſame degrees that are forbidden in con 7 

pnguinity, are forbidden in affinity ; which is 
he tie ariſing from marriage, between one ß 1 4 
he married pair and the blood relations of te 
pther. Marriage alſo, where either of the par * 
dies 15 naturally unfit for generation, or ſtands 7? 
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which has not been exerciſed ſince the revolu- 


Commu- 6. By marriage, a ſociety is created between 
nion of the married pair, which draws after it a mu- 
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5. To prevent bigamy and inceſtuous mar- 
riages, the church has introduced proclamation 


0 
of banns; which is the ceremony of publiſhing ni 
the names and deſignations of theſe who ine ing 
to intermarry, in the churches where the bride" ies 
and bridegroom reſide, after the congregation je 
is aſſembled for divine ſervice ; that all perſons, me 
who know any objection to the marriage, may 
offer it. Not Biſhops only, but Preſbytries, ha 
aſſumed. formerly a power of diſpenſing with co 
proclamation of banns on extraordinary ſo 


occaſions z An. A. 1638, Sefſ. 23. F. 21, 


tion. When the order of the church is obſer- 
ved, the marriage is called regular; when o- 
therwiſe, clandeitine. Clandeſtine marriage, 
tho' it be valid, has certain penalties annexed 
to it by ſtatute, not only upon the parties, but 
on the celebrator and witneſſes, 1661, c. 34. 
I695, c. 12,—1698 c. 6: and over and a- 
bove Pr: the parties were puniſhed with the 
loſs of certain conjugal rights; the huſband 

loſt his jus mariti, and the wife her jus rehifFat, 

1672, c. 9. This laſt act, which alſo con- 

| tained penalties on the then non-conforming 

clergy, was reſcinded by the lump with other 

acts for conformity, by 1690, c. 27 ; in reſpect 
of which, the penalties of the act 1672, againſt 
clandeſtine marriages were found to be taken 
off, F. 11. Dec. 1705, Carrutbers. | 


tual communication of their civil intereſts, in 
as far as is neceſſary for maintaining it. 4 
Fe © 92 X tl 4 6 
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Tit. 6. Of Marriage. 69. _ --_ 
the ſociety laſts only for the joint lives of the 3 
gcii, therefore rights that have the nature of a — 7 
perpetuity, which our law ſtyles heritable, are . 
not brought under the partnerſhip or commu- —_ 
nion of goods; as a land eſtate, or bonds bear- 2 
ing a yearly intereſt: it is only moveable ſub- a 


jects, or the fruits produced by heritable ſub- 
jects during the marriage, that become com- 
mon to man and wife. e ay a8 
7. The huſband, as the head of the wife, Fur narili 
has the ſole right of managing the goods in 
communion, which is called jus mariti, and is 
ſo abſolute, that it bears but little reſemblance 
to a right of adminiſtrating a common ſubjects 
for the huſband can in virtue thereof ſell, or e- 2 
ven gift at his pleaſure, the whole goods falling = 
under communion, and his vreditors may af- _.-: 
fect them for the payment of his proper debsss? 
ſo that the jus mariti carries all the charactees OY 
of an aſſignation by the wife to the huſband of 
her moveable eſtate. It ariſes ip/o jure from the * . 
marriage; and therefore needs no other conſti- e 
tution. Our lawyers of the lait age were of o- how far 1e 
pinion that this was a right ſo inſeparable from may bere- 
the huſband, that all reſervation by the wife of nounced, 
the right of adminiſtration, or renounciation _ 
of it by the huſband was ineffeCtual;; for that 
ſuch reſervation or renunciation, as being a 
moveable right conceived in favour of the 
wife, fell under the jus mariti: but it is now an 
agreed point, not only that a ſtranger may con- 
vey an eſtate to a wife, ſo as it ſhall not be ſub- 
zect to the huſband's adminiſtration, but that 
a huſband may in the marriage; contract re- 
nounce his jus mariti, in all or any part of his 
Wife's moveable eſtate, 23. June 1730. Walker, 
8. From 
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- Parapher- 
nmnlalia not 


riti. 


Burdens 
affecting 
the Jus 
mariti 


how fe- 
ſtricted. 


ſubject to Our law, comprehehds the wife's wearing a 
the jus ma- S we p nos 2p 


of promiſcuous uſe to huſband: and wife, a 


if the wife, whoſe parapbernalia they we 


as his right is univerſal, ſo is his burden; f. 


6 ſuffer a diviſion, the huſband is no further con 
- cerned in the ſhare. belonging to his deceaſel 


2 Ons: of her debts. 


8. From this right are e e 
s, which, as the word is underſtood in 


as necklaces, ear-ri breaſt or arm jewelg 
buckles, &c; theſe are neither alienable by th 
huſband, nor affectable by his creditors, Thing 


pare], and the — proper to her perſon, 


plate, medals, Sc. may become -parapherna|, 
by the huſband's giving them to the wife at « 
before marriage; but they are paraphernal 
only in regard to that huſband who gave then 
as ſuch, and are eſteemed common moveable 


be afterwards married to a ſecond huſband 
unleſs he ſhall in the ſame manner appropriat 
them to her. F. 4. Dec. 1696s et 55 Ja 
1697, Dick. 

9. The right of che huſband to the * 
moveable eſtate is burdened with the moveab 
debts contracted by her before marriage; ail 


it reaches to her whole eee e debts, thi 
they ſhould far exceed her moveable eftat 
Yet the huſband is not conſidered as the t 
_ debtor in his wife's debts: in. all actions 
payment, ſhe is the proper defender; the hu 
band is only cited for his intereſt, - that is, 
curator. to her, and adminiſtrator of 
ſociety, goods: as ſoon therefore as the mani 
age is difſolved, and the ſociety goods therel 


wife, and , conſequently is no Ogre] liable 


10. Thi 
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10. This obligation upon the huſband is 
perpetuated - againſt him, 1. where his pro- 
er eſtate, real or perſonal, has been affected, 
luring the marriage, by complete legal dili- 
pence; in which caſe, the huſband muſt, by 
he common rules of law, relieve his propertx 
om the burden with which it ſtands charged: 
but the utmoſt diligence againſt his perſon is 
ot ſufficient to perpetuate the obligation, 
Had. 26. Feb. 1623, Douglas; nor even incom- 
plete diligence againſt his eſtate, 2 3. Jan. 1678, 
ilky. 2. The huſband continues liable e- 
ren after the wife's death, in ſo far as he is la- 
ratus or profited by her eſtate. Law does not 
onſider a huſband, who has got but a mode- 
ate tocher by his wife, as a gainer by the mar- 
iage, 23. Dec. 1665, Burnet : it is the exceſs 
dnly which is /acrum,, and which muſt be jud- 
ged of, according to the quality of the parties 
nd their condition of life. As the huſband 


vas never the ee ae debtor in his wife's mo- 
0 


fable debts, therefore tho* he ſhould be lucra- 
us, he is, after the diſſolution, only liable for 
hem /ub/ediarie,” 1. e. if her own ſeparate e- 
tate is not ſufficient to pay them off, F. 54. 
11. Where the wife is debtor in that ſort of 
debt, which, if it had been due to her, would 
ave excluded the jus mariti, e. g. in bonds 
dearing intereſt, the huſband is liable only 
or the bygone annualrents, and theſe that may 
row upon the debt during the marriage; be- 
uſe his obligement for her debts muſt be com- 
nenſurated to the intereſt he has in her eſtate, 
3. July 1708, Gordon, It is the huſband alone 
ho is liable in perſonal diligence for his wife's 
debts while the marriage ſubſiſts ; the wife, 
| who 


BWV | Tube huſ- 12. The huſband, by marriage, become: 
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even be- paſs againſt the huſband. The effects ariſing from 
fore mar- this curatorial power, diſcover themſelves evel 


= of Mig wal 


who'is the proper debtor, is free from all per. 

ſonal execution upon them, while ſhe'is veſtita 

. F. 11. Jan, 1704, Cordon. 

cn oi the perpetual curator of the wife. From this 
curator. Tight it ariſes, 1. That no ſuit can proceed a: 
Effeds of gainſt the wife till the huſband be cited for his 
this cura. intereſt: and if ſhe is married during the de. 
tory; pendence of a proceſs againſt her, the huſband 
muſt be called upon letters of ' ſupplement, 

which are granted of courſe by the Court df 

Seſſion. 2. All deeds done by a wife withoutf 

the huſband's conſent are null; neither can} 

ſhe purſue any action without the huſband'y 
concurrence. Where the huſband refuſes, or 

reaſon of forfeiture, Sc. cannot concurr; 

or where the action is to be. brought againſt th 
huſband himſelf in implement of his part of 

the marriage articles, the Lords will authorik 

her to ſue in her own name. To ſave unneceſſi 

ry application to the Court of Seſſion, care i 
generally taken in marriage contracts, to nam 

certain truſtees, at whoſe inſtance.execution ma 


Page” goes marriage, upon the publication of banns 


after which the bride, being no longer /u jib 
ris, can contract no debt, nor do any deed 
either to the prejudice of her future huſband, 
nor indeed. to her own, D. 13.: but it is nd 
enough for this purpoſe, that the banns han 
been publiſhed at the bridegroom's pariſh 
church; the notification muſt be alſo made at 
the bride's, in order to interpell perſons from 
contracting with her. 8, July 1623, Macdive 


gat. 55 


3 
* 
* 
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13. If the huſband ſhould either withdraw 


dntinuing in family with her, he ſhould by 


omes ere treatment endanger her life, the Com- 
this igaries will authoriſe a ſeparation, à menſa 
ed Toro, and give a ſeparate aliment to the wife, 
IT his itable to her huſband's eſtate, from the time 


the- ſeparation, until either a reconciliation 
a ſentence of divorce. | | | 


d, notwithſtanding her being ſub cura mariti; | 


fulfil, be ſuſpended till the diſſolution of the 

arriage, unleſs the wife has a ſeparate eſtate 

kxempted from the jus mariti, Edgar, 2. July 
24, Murray. RO 

15. Obligations ariſing from contract affect 


ya wife, tho' with the huſband's conſent, as 
dnds, bills, Sc. are null; with the following 
ceptions. 1ſt, Where the wife gets a ſepa- 
te peculium or ſtock, either from her father 


deed, a ſtranger, for her own or her children's ali- 
dang ent, ſhe may grant perſonal obligations in 
is nol lation to ſuch ſtock, D. 164 ; and by ſtrong- 
have "ons, perſonal obligements granted by a 
ariſh- ife Are good, when her perſon is actually 
de at ithqrawn from the huſband's power by a ju- 
from cial ſeparation. 2d, A wife's perſonal obli- 
22 gation is valid, if it is not to take effect till her 


om his wife, or turn her out of doors, or if Ament. 


14. Certain obligations of the wife are va · What ob- 


rſt, obligations arifing from delict; for wives lid 
ave no privilege to commit crimes ; but if Obligati- 
e puniſhment reſolves into a pecuniary mulct, ons «x d- 
je execution of it muſt, from her incapacity 40. 


ther the perſon or the eſtate. The law has Perfonal 
en ſo careful to protect wives, while ſub cu- obligati- 
| mariti, that all perſonal obligations granted s. 


ſeath, Feb. 1725, L. Tillibewn. 3d, Where Progpets 
bo e „ 
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36 x Vi wife is by the huſband. OY nepotin 
- entruſted with the management, either -of 4 


particular branch of buſineſs, - or of his Whole 


affairs, all the contracts ſhe enters into in the 
exerciſe vf her praepeſitura are effectual, even 


thoꝭ they be not reduced to writing, but ſhould 
ariſe merely ex re, from furniſhings made 9 
her: but ſuch obligations have no force againſt 
the wife; it is the huſband only, by whoſe 
cm on ſhe acts, who is thereby obliged. 
A praepeſitura may be conſtituted, not only 


| formally by writing, but tacitely by the wile 


The wife 

is pracpoſi- 
za negotiis 
abomęſticis. 


Inhibition 
againſt a 
| wife. 


being in uſe for a tract of time together, 1 
act for her huſband, while he either approvt 
of it by fulfilling her deeds, or at leaſt being 
in the knowledge thereof, connives at it. 
1 
, 3 A wife, while ſhe remains in conn 
with her huſband, is conſidered as Praepeſilk 
negotiis domeſticis; and conſequently. may pro 
vide things proper for the family, for the.prig 
whereof the huſband is liable, tho' they, ſhould 
be miſapplied, or tho the huſband ſhould hav 
given her money to provide them * elſewhere, 
D. 310. A huſband,. who ſuſpects that 
on wife may hurt his fortune by her profuſion 
may uſe the remedy of inhibition againſt her; 
by which all perſons are diſcharged from com 
tracting with her, or giving her credit. Aft 
the completing of this . diligence, . whereby 
the pracpo/itura falls, the wife cannot bind the 
huſband, unleſs for ſuch reaſonable furniſhings 
as he cannot inſtruct that he provided her in 
aliunde. As every man, and conſequently every 


| huſband, has a right to remove his manages 
Af pleaſur e, 1 may pals at the huſband's 


inſtance 


- 


nſtance againſt the wife, thx he ſhould not of- 1 
er to juſtify that meaſure; by an actual proof - — = 
of her profuſion. 21. Nov. 1747, C. Catth- _ 
wel, _ Eg OK 1 | PLES Ea x | Wed, "mM 
£ 7. As to rights granted by the wife affect. Rights a-. 
ing her eſtate; ſhe has no moveable eſtate except 3 _ 
her paraphernalia, and theſe ſhe may alienate © Mee d 
or impignorate with conſent of the huſband: as gate. + 
curator, otherwiſe not, 11.Fuly 1735, Cemmil. = 
She can even, without the huſband, bequeath 1 
by teſtament her ſhare of the goods in com —__ 
on; but ſhe: cannot diſpone them inter vivo s. 
for ſne herſelf has no proper right to them, 

while the marriage ſubſiſts. See 19. Dec. 16266. 
Matthew. - A wife can validly oblige herſelf Her heri- 1 
n relation to her heritable eſtate with conſent table e- " = 
df her huſband ; for tho' her perſon is in ſome * r 
enſe ſunk by the marriage, ſhe continues ca- 8 
dable of holding a real eſtate; and in theſe 1 
obligations, her eſtate is conſidered, and net 
er perſon, 15. Dec. 1665, leis. 23. Jan. 1 Fee 
1678, Bruce. A; huſband, 'tho* he be curator ö 
o his wife, can, by his acceptance or interven- 

jon, authoriſe rights granted by her in his 1 
own favour; for a huſband's: curatory is not — = 
ntended only for the wife's advantage, bur is 1 
dnfidered as a mutual benefit to both. + + | 8 0 4 
| 18. All donations, whether by the wife to Donation © 
he huſband, or by the huſband. to the wife, berwix 
are both by the Roman law and our's revoca- r ps A = 
dle by the donor; ne conjuges mutuo amore ſe are ro. 7 
Polient, J. 1. de don. int. vir. et ux.; but if the cable. 
donor dies without revocation, the right be:. 
comes abſolute. A right may be revoked, not L = 
only by an explicite revocation, : but- tacitely, = 
by afterwards conveying to another the thee 


es 4 l * * 3 9 ö „ * * E: TOO” 9 * 
R r 3 PETE. 9 IT W * 2 Dan 8 2 a 2 * hen bd rity wy L ba N 
„„ „ d ee et rad id ee nm * 
* „ TS 7 OT I N 27 ˙ A. Inc 1.0 8 F ng, r E 4 k AIRES 
* . „ * * Se EN > KO, > CLOSE r « I. as Thr of % Px R GAS 1s * LED * ; * r 
1 — # l ws. 9 as r 7 


ö Co 8 
£4 20 þ 
5 


FF *% e we 
of the donation, or by charging it with ro 
burden in favour of a third party; but in Hifi 

far as the ſubject is not burdened, the donati on 
ſubſiſts. D. 204. Tho? the deed ſhould ut 
granted nominally or in truſt to a third par Nas 
It is ſubject to revocation, if its genuine effei v 


be to convey a gratuitous right from one dio 
the ſponſes to the other, plus enim valet qui 
agitur, quam quod ſimulate concipitur, 1. Fa 
1728, Sanders. Where the donation is not pu r 
13 it is not ſubject to revocatiop : thus a gr 
SE. — 2 made by — ad in conſequence of * 
1 neratory tural obligation that lies upon him to provid 


grants are his wife is not revocable, unleſs in ſo far! 
dot revo- ſuch grant exceeds the meaſure of a 
cable. tional ſettlement; neither are remunerato 
5 grants revocable, where mutual rights are 
ven in conſideration of each other, 26. Ja 
1669, Chiſholm, except where an onerous caiſ 
1s ſimulated, and a donation truly intended 
or where what is given binc inde, by the hi 
band and wife, bears no proportion to ead 
other. All voluntary contracts of ſeparatiq 
in which the wife is provided in a yearly al 
ment, were by our more antient practice rept 
bated, as contrary to one of the eſſential duti 
of marriage-adherence, 11. Feb. 1634, Div 
mond; but by our later deciſions, they are 
fectual as to bygones, but revocable either 
| the huſband or wife, 6. Feb. 1666, Livineſto 
Ratificati- 19. As wives are in the ſtrongeſt degri 
on by ſubject to the influence of their huſbands, chin 
| parties in whoſe favour they had granted rights 
were frequently vexed with actions of 'redi 
ction, as if the rights had been exrorted fro 
the wife thro? the force or fear of the —_ D, 
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To ſecure the grantees againſt this danger, f. Hl 

rfications were introduced, whereby the wife 
tic ompearing befor E ajud ze, declares upon oath, „ —_ 
dutwith the preſence of her haſband, that ſhe 


I 
* e e 


vas not induced to grant the deed vs aut .. 
fegME very right, by which a real intereſt-accrues The yrs 
. « third party, may be ſecured by ratifica- perfubjeat 
jon, though a conſequential] benefit ſhould a- thereof. 
iſe from it to the huſband, 148 1, c. 84 but — 
dure donations, betwixt man and wife, do not 1 
Ppear to be the proper ſubjects of ratifc ati: 
dn ; for law has made theſe revocable, wy in _ 
via eeding from the love, not the fear of the huſ- 
band: and if a donation by a wife were render- 
d irrevocable by her ratification, which a Hut. 
dand might eaſily obtain by the ſame methods . = 
f perſuaſion which procured the gift the law 1 
df donations betwixt man and Wife would 
aul ura out a moſt unequal one to the wife, A | 
vife's ratification is not abſolutely neceſſary _ 
or ſecuring the grantee : law indeed allows èðͥ Di 


_ 


Wc wife to quarrel any deed ſhe has not rati- 
ed, as granted vi aut metu, of which, if the. 1 
brings ſufficient evidence, the right will be re-. 8 
juced ; but if ſhe fails in the proof, it Will 
emain effectual to the receiver, 28. June 1706, 5 
20. Marriage, like other contracts, might, Dil 1 
dy the Roman law, be diſſolved by the Son- n 7, 
rary conſent of parties; which unlimited mama 2 
power of divorce; after it had been for ſome  _ ' 
ir me reſtrained, was again revived by the Chri- 
ian Emperor Juſtinian, Nov. 140, c. 1. bur. 
Dy the law of Scotland, agreeably to the rules 
ot our holy religion, marriage cannot be diffal- _ 
red till death, except by divorce, proceeding 
5 ee . 
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either ppon the bead of _ Marth, xix 
8, Mark x. 11. or of wikful delertion, 1 Cor 
_— 
By death Fd Marriage i is diſſolved by death, eith, 
within within year and day from its being contradted 
| Ss. and r after year and day. If it is diſſolved within 
PE. year and day, all rights, granted in conſidera 
. tion of the marriage, become void, and thing 
return to the ſame condition in which they 


= ſtood before the marriage: the tocher returny 
6M "to the wife, or thoſe from whom it came; 
and all the intereſt, either legal or con vent. 
1 : | onal, ariſing to the OY in the huſband's eſtat 


returns to the huſband or his heirs. In co 

ſequence of this rule, the right that the hu 

band acquires by marriage to the wife's move 

able eſtate, reſolves upon the diſſolution with 

in year and day; with this reſtriction, that 

| is conſidered as a bona fide poſſeſſor, in relatia 

X=,  . wn he has.conſumed of theſe moveable 

upon the faith of his right while it ſubſiſted 

= + = buthe' is liable to repeat the tocher, withoil 

—_— any deduction, in confideration of his family 

= , <expences during the marriage, 23. Feb. 1685 

Soden. If things cannot be reſtored on bo 

* — ſides, equity hinders the reſtoring of one Part 
=—_ - and not the other. 20. July 1664. 

YH A 22. Upon the diſſolution of a marriage, 1 

year and day, the ſurviving huſband becoms 

the irrevocable proprietor of the töcher; and 

| the wife, where che ſurvives, is intitled t 

5 her jointure, or to her legal proviſions of.reircy 

a (2. 9. 26.) and jus relifiae. (3. 9. 5.) She has i 

ſo n to mournings, ſuitable to the huſband? 

quality; and to an aliment from the day of his 

3 BY che term at ING her liferent- r0- 
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es: the meaſure of which aliment is regula» | - 
ed, not by the extent of her jointure, but by N 
he huſbands quality and fortune, and the con» — 
Jition of the family left by him, 15. July 1713, 
reditors of Scot. If a living child be procrea- 
ed of the marriage, who has been heard to 
„the marriage has the ſame effect as if it 
ad ſubſiſted beyond the year. Law has made 
he crying of the child the only legal evidence 
f its being born alive, that the matter might 
ot be left to the uncertain conjectures of theſe 
who attend the birth of children. A day is 
djected to the year in majorem evidentiam, that 
may clearly appear that the year itſelf is e- 
apſed ; and therefore, the running of any part 
ff the day, after the year, has the ſame effect 5 
if the whole were elapſed. The diſputes 
at might ariſe, from the diſſolution of a 
arriage within the year, are generally pre- 
ented by a clauſe in marriage-contracts, that 
e intereſts of the huſband and wife ſhall on- 
nue, tho? the marriage ſhould be diſſolved 
doner, without a living child. The eue 1 
f courteſy competent to the ſurviving uſband 
8. 9. 30.) does not . thoꝰ the mar- 
lage ſhould have ſubſilted beyond the year, 
less a living child has been procreated there- 


6 


23. Divorce is ſuch a feparation of married Diſſoluti- 
rſons, during their lives, as looſes them from ,,,...} 

e nuptial tie, and leaves them at freedom to upon a- 

ter · marry with others. Marriage, being by dultery. 
he canoniſts numbered among the ſacraments, 

8 reckoned a bond fo facred, that nothing can 

liſſolye it: in the caſe of adultery itſelf, 9 55 
2* . | | allow. 
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ifion, either legal or conventional, comme. 
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on by di- 


allow only of a ſeparation from bed and board; 
and even, by our law, neither adultery; no 
= © wilful deſertion, are grounds which muſt ne. 
1 deſſarily diſſolve marriage; they are only 
=—_ + handles which the injured party may take hold 
9k to be free: + cqhabitation therefore, by the 
injured party, after being in the knowledge d 
| = - acts of adultery, implies a paſſing from 
the former injury and no divorce can proceed, 
pP where it appears that che proceſs is carried ns 
by colluſion betwixt the parties, leſt, contrary 
= | to the firſt inſtitution of marriage, they might 
1 | _ diſengage themſelves by their own conſen 
As by divorce the nuptial tie itſelf is looſe 
the guilty perſon, as well as the innocent, maj 
contract ſecond marriages ;. but, in the caſe ¶ er 
divorce upon adultery, marriage is by ſpeci 
ſtatute forbidden betwixt the two adulterer 
1600, e. 20. ; a doctrine borrowed from |. 1 
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de bis quib. CCCCTTTWW no + 

on wil⸗ 24. Where either party has deſerted fron 
YZ ul deſer- the other for four years together, that othe 
„ Ps by 1373 e. 65. purſue for adherence be 
'. Tore the Commiſſary. The Court of Seſſi 
is by this act impowered to inforce the Cony 
—_ jmiſſyries ſentence by letters of horning if thelf 
_ = have no effect, the church is to proceed, firl 
5 by admonition, then by excommunication; 
FE. which previous ſteps are declared to be a ſul 
_—_— ficient ground for purſuing a divorce. De pre 
, the Commiſſaries decern in the proceſs 0 
=_ © adherence after one year's deſertion; but foi 
=. pears muſt interveen between the firſt deſertial 
g gnd the decreet of divorce, By the inſtrucſi 
pns to Commiſſaries 1666, c. 2. the inferidf 

Commiſſarie can only judge in the previou 


17 % 


action 


d before the Commiſlaries of Edinlugq g. 
25. The legel effects of divorce on the head its effects, 
deſertion are. particularly defined by 1373. | 
55. (nearly copied after Nov. 117 cg. 2:) 
which ſtatute the party / offending forteiis 
> tocher, and the donatiunes propter nuptias, =_ 
donationes propter nuptias, when applied 9 
our law, muſt be underſtood, the provi- "= 
ns that the wife is intitled to, either by __ — 
w or by pation, in conſideration of the + + 
ther; and the ſenſe. of the act is, that _ 
e offending huſband ſhall repeat the tocher, r 
d forfeit to the wife all her proviſions legal 1 
d conventional; and, on the other hand, the - =o 
ending wife ſhall forfeit to the huſband. her 
her, and all the rights that would have be- | C 
nged to her, in the caſe of her ſurvivance, 
his, according to the common opinion, is at. 
the rule in divorces upon the head of adul k = 
ry, as it was by the Roman law. d. Nov. 117. 
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it. 7. Of Minors and their Tutors alt! 

| HE ſtages of life principally diſtinguiſh- 

1 ed in law are, pupillarity, puberty, of ; 

pnority, and A A child is under pupil! 

rity from the bir till 14 years of age if a Fer 

ale, and till 12 if a female; Minority be- 

ns where pupillarity ends, and continues till 

lajority, which, by the law of Scotland, is 

e age of 21 years compleat, both in males Sip N 
d females: but minority in a large ſenſe in- _ 
tudes all under age, whether pupils or pub 


ret. Becauſe pupils cannor-in any degree act for 
themſelves, and minors ſeldom with diſcretion 
pupils are put by law under the power of tu- 
Wo tors, and minors may put themſelves under the 
 Tatbry. direction of curators. | Tutory is a power and 
faculty to govern the perſon, and adminiſtrate 
the eſtate of a pupil. Tutors are either nomi- 
nate, of law, ordative; which anſwers to the! 
rutores teſtamentarii, legitimi, and dativi of the 
; Roman law. — 
Tutor no- 2. A tutor nominate is he who! is dal by 
mate. à father in his teſtament or other writing, 
to a awful child. As the right of na- 
ming tutors proceeds from the fatherly pow-1 
er, thoſe who are named 'by a mother. or} 
ſtranger are not proper tutors ; their powers 
are limited to the ſpecial eſtüte left to the pu- 
il; and therefore their being named cannot 
E the pupil from getting one who may 
defend his perſon, and manage his other eſtate. 
The nomination of tutors being intirely pen- 
dent on the will of the father, may be altered] 
at his pleaſure, even tho? it ſhould have been 
ingroſſed in a writing in its nature irrevocable, 
as a diſpoſition. A tutor nominate is not obli- 
ged to find caution for his pupil' 8 25. | 
—_— becauſe his fidelity is preſumed to have 
ſufficiently known to the father, . 
Tutor of 3. If there is no nomination by We fa- 
law. ther, or if the tutors nominate do not accept, 
of if the nomination falls by death or other- 
wiſe, there is place for a tutor of law, ſo cal- 
led, becauſe he ſucceeds by the mere diſpoſiti- 
on of law. This fort of tutory devolved by 
the antient Roman law, and devolves alſo by 
ne upon the * agnate; * the word 
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to the others, becauſe. it is preſumed. that he 


in the way of his own intereſt, this ſort, of tu- Me nine 


tor is excluded from the cuſtody of the, pupil's the pupil. 
perſon, which is commonly committed to the «+ 
mother while, a widow, until the pupil be ſe- - 
ven years old; and failing the mother, to the 

neareſt cognate. The tutor of law muſt be 
at leaſt 25 years of age, 1474, c. 52. He is pm or 

| ſerved or declared by a jury of ſworn. men, declaring - 


who are called upon a brief iſſuing from the him. 


chancery, which is directed to any judge di- 
= nary 8. March 1636. Stuart. He mult find 
= caution before he enters upon the management. 
He ought regularly to. ſerve within a year al- 
ter he could have ſerved by law; that is, a 
year after the defunct's death, if there is no 
nomination; and if there is, a year after the 
nomination falls, F 
5. Upon the tutor of laws neglecting to utor 
ſerve within the allowed, time, any perſon, e; tive. 
ven a ſtranger, may apply for a tutory dative. . 
It is the King alone, as the father of his coun- 
. VOY 
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4 try, wha gives tutors, by his court 8 3 | 
quer; and no gift of tutory can paſs in exche- 
quer, without the. citation or conſent of the 
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poſed on 


minors. 
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neareſt of kin to the pupil, both by the father 
and mother, 1672. c. 2.3 nor till the tutor finds 
caution, acted in the books of exchequer. 
There is no room for a tutor of law or tutor 
dative, while a tutor nominat can be hoped for: 
and tutors of law, or dative, even after they 


have begun to act, may be excluded by the 


tutor nominate, as ſoon as he offers to accept, 
unleſs he has expreſsly renounced the office, 
6. July 1627, Campbell. If a pupil is without 
tutors of any kind, the court of Seſſion will, 
upon application of any kinſman, name a fa- 
Kor for the management of the pupils eſtate 
who muſt conduct himſelf by the rules laid + 
down, A. Sed. 13. Feb. 1730. 

6. After the years of pupillarity are over, 
the minor is conſidered as capable of acting by 
himſelf, if he has confidence enough of his own 
capacity and prudence. The only two caſes 
in which curators are impoſed upon minors 5 
firſt, where they are named by the father, in- 
liege pouſtie, (or in a ſtate of health) in con- 
ſequence of 1696. c. 8. 2. Where the fa. 
ther is himſelf alive; for a father is zp/o 8 
without any ſervice, adminiſtrator, that 
both tutor and curator of law to his children, 
in relation to whatever eſtate may fall to them 


during their minority. This right in the fa- 


ther does not extend to grand children, Harc. 


4 


(minor) Feb. 1685. I. Lammington ©. nor to 


ſuch even of his immediate children as are fo- 


1 urg. D. 31. neither has it place 
in ä — are left by a ſtranger to the 


% 


1 5 


= n & ? 
3 es FER . . ; y * 

N 4 5 PA TL, AR OI eo SRI EE bn the 

£ N oy > 77 * IBS xi" 
r 7 TTC 
% A 
* * = 
4 
F * 


| | Sor, "excluſive of the father's adminiſtration © 
If the minor chuſes to be under the directiorl 5 
of curators, he muſt raiſe and execute a ſum - | 
mons, citing; at leaſt, two of his/neareſt of kinn 
. to appear before his own judge-ordinary, upon 
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nine days warning, 13535, 0855 At the day» * 
and place of appearance, he offers to the j dge a 1 
a liſt of theſe whom he intends for his curators: © , ñ]˙] 
ſach of them as reſolve to undertake the office, ©, 
muſt ſign their acceptance, and find caution 5 - . 
upon which an act of curatory is extracted. 3 
. Theſe curators are ſtyled ad negolia, to di- Curators, 
7 ſtinguiſh them from another ſort, called curs-" 
| tors ad lites, who are authoriſed by the judge 
to concug with a pupil or minot in actions of 15 
law, either where he is without tutors and curk- „ 
tors, or where his tutors or curators are parties _ 
to the ſuit. This ſort is not obliged'to find ca. 
tion, becauſe they have no intromiſſion with the 
minors eſtate * they are appointed for a ſpecial _ 23 
purpole ; and when that is over, their office i 
* an end. Women were, by the Romas who de:. 
law, debarred from the offices both of tutory barred MN 
and curatory, except in ſpecial cafes : with us ow, 2 3" 
they are capable, under theſe reſtrictions; firft, — 9 
The office of a temale tutor or curator falls _— 
upon her marriage, even tho* the nomination 
- ſhould provide otherwiſe ; for, after ſhe is her- 
ſelf ſubjected to the power of a huſband, the. is 
incapable of having any perſon under her 
power, 8. March 1636, Stuart. 2. No woman 
can be tutor of law; for that ſort is marked 
out, purely oa the ſcore of blood, withour any 


regard to perſonal qualities. Papiſts are de- 


clared incapable of tutory or euratory by 170, 
c. 3- Where the minor has more tutors and 
4 | ES a curators - 
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* | A 
curgtors than one, who are called in the noms 
nation to the joint management, they mult all 
concur in every act of adminiſtration: where 
a certain number is named for a quorum, that 
, number muſt concur: where any one is named 
ne quo non, no act is valid without that one's 
ſpecial concurrence. But if they are named 
without any of theſe limitations, the concur- 
rence of the majority of the nominees then a- 
live, is ſufficient. 3 
1 8. 1o this, tutory differs from curatory, that 
Difference as pupils are incapable of conſent, they have 
dennen no perſon capable of acting; which defect the 
F — tutor ſupplies: but a minor pubes can act for 
nem, himſelf, Hence the tutor ſubſcribes alone all 
dieeds of adminiſtration; but in curatory, it is 
the minor who ſubſcribes, as, the proper par- 
ty; the curator does no more than conſent: 
hence alſo the perſons of pupils are under the 
power, either of their tutors, or of their nhear- 
eſt cognates; but the minor, after pupillarity, 
has the diſpoſal of his own perſon, and max 
reſide where he pleaſes, D. 316. In this ſen „ 
the rule of the Roman law may be underſtood, 
tutor datur perſonae, curator rei. In moſt other 
particulars, the nature, the powers, and the 
duties of the two offices coincide. Both tutors 
Tutorial 2 7 enn 
and cura- and curators muſt, previous to their admini- 
torial in- ſtration, make up a judicial inventory, ſub- © 
ventories. ſcribed by them, and the neareſt of kin, he- 
fore the minor's judge - ordinary, of his whole 
eſtate, perſonal and real ; of which one ſubſcri- 
bed duplicate is to be kept by the tutors or cu- 
Tators themſelves; another, by the neareſt of 
kin on the father's ſide; and a third, by the 
{neareſt of kin on the mother's. If any eſtate, 
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penalty does not reach to the expences laid out 


upon the minor's entertainment, or upon his 
lands and houſes, A. S. 25. Feb. 1693, nor 


„ 
9 


even to ſums diſburſed in making up his titles, 4 | 


18. July 170%, Yeaman. ' © e 
9. Tutors and curators have power to pur- powers of 
ſue for, uplift and diſcharge the minor's rents, tutors and 
annualrents, and even principal ſums, if his curators. 
necefſities call for it; and to name factors or 
ſtewards under them, with reaſonable ſalaries 22 
they may remove tenants, and grant leaſes of gration, - 
the minor's lands, to endure as long as their 
own office; but not under. the former rental, 
without either a warrant from the court of Seſ- 

Fion, or ſome apparent neceſſity. See D. 277. 
But tho? they can uſe all diligence againſt the / 
minor's debtors, the minor's creditors can uſe 
no execution againſt them for payment of the 
debts due by the minor; for theſe are the mi- 

nor's proper debts, and it cannot be known till 
accounting, whether the tutors or curators 

have, in their hands, any funds belonging to 

the debtor: yet, they may be charged for the 
performance of facts in their own power, as to 
make a ſubject forthcoming, to renew inveſti- 
tures to the heirs of vaſſals, c. 
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Ia felling | 10. They bave ell the minors 


1 ® moyeables, without which | is perſonal eſtate 
behoved frequently to be loſt co him. They 
— 4 were, by the Roman law, denied the power. of 
e alienating land eſtates, without the authority 
pot a juage, J. 1. § 2 de reb. eor. qui ſub tut.; 
but that law obtains with us only in the caſe = \ 
of tutors; fot the aiicnation of heritage, by a \ 
| minor, with conſent of his curators, is valid, 
fine decrets praetoris. St. p. 57. F. 6. Dec. 1699, 
Creditors of Clerk. This reſtraint upon tutors- 
does not reach to ſuch alienations as law can 
4 compel the hapil to grant, e. g. to renuncia- 
tions of wadſets, upon redemption by the re- 
| verſer, 31. Jan 1735, Grabam; nor to the re- 
* newing of charters to heirs ;; but ſuch charters 
muſt contain no right in faveur of the heir, 
„which the former vaſſal had not. 1 
In tranſ- 11. Tutors and curators may tranſact doubt» 
25% Ag ful claims of moveable ſubjects, in which the 
minor's intereſt is concerned, or refer them to 
. arbiters; which tranſactions or decreets-arbi- 
tral, Jaw will ſupport, if the minor be nut 
thereby enormly prejudiced, F. 18. Fan, 171 17 
Ayion, F. 14. Nov. 1711, Aikenhead. Tutors 
cannot alter the nature of the pupil's eſtate, ſa 
; as to invert the former order of ſucceſſion, e. g. 
SJ by renewing his bonds with new clauſes, ſe- 
| cluding executors, Harc. (7 nt.) 12. July 1688, 
| EKeid. But it would ſeem, that a minor may, 
with conſent of his curators, change a bond, 
from moveabic to heritable, ſeeing the minor 
can, by himſeli, diſpoſe of a moveable bond 
by teſtament. Neither tutors nor curators can, 
contrary to the nature of the ir truſt, (be gute. 


res rew in uam ) authoriſe the minor o do a- 
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9 
ny deed for their own benefit; nor can they 
acquire any right affecting the minor's eſ tate 
pa * where a tutor or curator makes ſuch ag. 
quiſition in his own name for a leſs ſum haas = 
the right will draw, the benefit thereof 'accrues es 
to the minor, tho? the right ſhould have been _ 
bought with the tutor's own money; or tho” ' 
it ſhould purport that the granter ſigned it from * 
the favour he had to the tutor himſelf, 17. Feb. 

1732, Cochran. | BF LIN e | 1 Ooh, 

12. It is the duty of tutors and ee to Tool du - 
take proper care of the minor's perſon and e- ne, 1 
ducation, and to diſburſe the 2 neceſſa- ep 1 9 I 
ry for that purpoſe, which ought not to exceed perſon,  * 
the yearly intereſt of his ſtock, or the rent of I 
his eſtate: but they may incroach upon the 
ſtock itſelf where it is ſmall, or even empioy | 
the whole of it, if leſs will not do, for putting 3. 
the minor in a way of buſineſs; Br. 110. It is in regard” 
alſo their duty to employ the minor's rents and to the ma- 
intereſts profitably, The ſums which belong: fn t 
ed to the minor before their entry into the of- la 
ice, if they carried no intereſt, ought to be 
uplifted and put to intereſt within a year there: bw 
after: the rents of his eſtate which become 1 
due during the office, are alſo to be put to in- 1 
tereſt within a year after they fall due, F. 16. 
Jan. 1696, Irvine. But the intereſts that ariſe 
on bonds pendente tutela, need only be accumu- 
lated into a principal ſum at the expiration of 
the office, ibid.— F. 91. If a right of ſucceſſion 1 4 

ſhould open to the minor during the office, the \ | 
ſame ruies muſt be obſerved in relation to the - | 4 
ſubject thereof, as if it had opened before the 
commencement of the office. 
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_ FL the Roman-law,-tutory and cut. 
—_— - FE ng munora publica, might be — upon 
—_— - every one who had not a relevant ground of 
= - 8 — but, with us, the perſons named to 
g | theſe offices, may either accept or decline: and 
1 Where a father, in liege pouſtie, names certain 
—_— ' perſons both as tutors and curators to his chil- 
8 dren, tho? they have acted as tutors, they may 
decline the office of curatory, 1696, c. 8. Tutors 
and curators having once accepted, are liable in 
Auiligence, that is, are accountable for the con- 
ſequences of their neglect in any part of their 
duty, from the time of their acceptance, D. 
2233; inſomuch that tho' they have not had 
the leaſt intromiſſion with the minor's eſtate, 
they are accountable as if they had intromit- 
ted: and they are liable to the minor for the 
L 3 debts due to him, if, ſo ſoon as a debtor is 
= +: -: . known to decline in his affairs, they neglect 
T the proper diligence againſt his eſtate, 9. Fuby 
16856567, Steven; and if that will not do, .. 
dl diligence by a charge upon letters of horn: 
ing; but they ought not to throw away the 
minor's money unprofitably againſt a debt> 
/ if or who has no fund of payment, 2. Tuly 
—_ - 1628, Hamilton. Tutors and curators are a&+ 4 
: countable / ſnguli in ſolidum, i. e. every one @t © 
them is anſwerable, not only for his own dili- 
gence, but for that of his co-tutors: and any 
one may be purſued without citing the reſt; 
but he who is decerned in the whole, has ation ; 
of relief againſt his co-tutors. 
Pro-tutors. 14. This obligation to diligence includes pro- | 
aud pro- tutors and pro-curators,perſons who act as tutors 
datos. or curators, without having a legal title to the 
5 * Theſe have none of the active powers 
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or privileges competent to tutors or cnrators:. © 


7 — 
* 


cannot purſue the minor's debtors for pay= © 
ment, nor will their diſcharges or acquittances 
exoner the debtors, unleſs the ſum. diſcharged _ 
has been (in rem verſum) . profitably, applied to _ 
the minor's uſe: but they are ſubjected paſſive 1 
to all the obligations that lie on tutors and 1 
curators, act S. 10. June 1665. From this What tu. 


f n . x *1» tors are : 5 ö 
obligation to In, we may except, 1. unity 


Fathers or adminiſtrators in law, who, from the from ils 
preſumption that they act to the beſt of their gence." * 2 
power for their children, are liable only for a» = 
tual intromiſſions. 2. Tutors and curators . 
who are named by the father in liege pouſtie, in 
conſequence of 1696, c. 8. with the ſpecial + 
proviſion, that they ſhall be liable barely for 
intromiſſions, not for omiſſions; and that each 
of them ſhall: be liable only for himſelf, and 
not in ſolidum for the co-tutors: but this,pow- _ 
er of exempting the nominees.from diligence, | . -F 
is by the act limited to the eſtate deſcending - 
from the father himſelf, _ Cott, 
13g. The action by which a minor may com- 1 Prong : 
pell x utors to account for their adminiftra- e % 
tion, is called a#io tutelae directa. It does not reaa. = 
he till the office expires, becauſe as they have | = 
the complex management of the minor's whole 
affairs, a judgment cannot be formed on any one | 
Part, till all be wound up : bur pro-tutors and 
pro- curators may be ſued by the minor at an 
time, Tutors and curators can compell the Ae con- 
minor to repeat what they have profitably ex- fraria. 9 
pended for him during the adminiſtration, by „ 
the adlio tutelae contraria. This action does „ 
not lie till after they have accounted to the 5 x 
minor; becauſe, till then, they are preſumed _ 
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. | | 5 88 vi Of : 1 
| Fu babere, to have effects of t 
their own hands, ſuffifient for — their 
diſburſements. They cannot, in this action, 
charge againſt the minor any ſalary or allow- 
ance for pains, unleſs à ſalary has been as 
preſsly contained in the nomination; for their 
"5H — preſumed gratuitous ©  *' *» 
| Howtuto- hoꝰ no perſon is ob/iged to accept of 
| 3 the is of tutor or curator, yet having once 
> accepted, he cannot throw it up or renounce it 
5 without ſufficient cauſe, 1353, c. 35.5 but, if 
he ſhould be guilty of miſapplying the minor's 
money, or fail in any other part of his duty, 
he may be removed by the atio, or rather ac- 
cuſatio ſuſpecti tutoris, which was, by the Re. 
mon law, popularis, but with us ean be purſu- 
ed only by the minor's neareſt of kin, or by a 
co-tutor, or co-curator. By the laſt quoted 
act, the judge-ordinary was competent to this 
complaint; but, by our later cuſtom, it muſt 
be tried by the court of Seſſion; and it may 
be brought before them ſummarily, in the ſpe- 
cial caſe of tutors, named in "conſequence of 
the act, 1696, c. 8. Where the miſcondu@ 
roceeds merely from indolence, or mare 
tion, the Lords, in place of removing the 8 
tor, either join a curator with him, D. oo 
or, if he be a tutor nominate, they oblige "him 
to find caution for his paſt and future analy 9 
| NY E. 16. Feb. 1505, Baljour. _ 
The offices of tutory and curatpry ex- 
| pr "fo by the pupils attaining the age of pu- 
erty, or the minor's attaining the age of 
21 years compleat; and by the death, either 
of the minor, or of his tutor and curator. If 
two or more tutors or curators are called = 
the, 
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1 till all © 474 ac gt 4 it falls | M 
upon the death of any one of t them, 17, o_ S __— 
1671, Drummond. The non: acceptance 1 
death of a fine quo non has the ſame effect: _ 
this holds not a7 in tutories dative, and-in © x3 no 
curatories, but; in the nomination of tutors _— 
by a father; notwithſtanding the preſumption 2 
that the father would have truſted any of the 1 
tutors named, rather than the tutor of law, F. ? 
24- June 1703, Aikenbead. Where they are 
named in general terms, the nomination ſub: 2 
ſiſts, if any one accepts; and, upon the-death _—_— 
of any one, the office accrues to the ſurvivor. 1 
18. All deeds done by a pupil, whether he The ect 
has tutors or not, and all deeds by a minor ha- of deeds Fas . 
ving curators, without the conſent of theſe cu- done b /; 
rators, are null; with this exception, that both minor. 


- 


one and the other muſt account for what has - 9 
been profitably applied to their own uſe, e. g. e 
fot the negeſſaries of life, ſuitable charges of = 
| education, &c. A minor may make a teſta- _— 
ment without his curator's conſent, 30. NV. 
1680, Stewenſon 1 and, if he has no curators, | -*5 2 9 
be has the unlimited power of conducting his x 
own affairs: he can even alienate his heritable 4 
Jobek without the interpoſition of a judge, . 7 


13. Dec. 1666, Thomſon. 1 
19. Minors may be reſtored againſt all deeds Refliturks 2 a 

done in their minority, that are hurtful to them. on of mi« _ 

Deeds, in themſelves void, need not the re- vors. 

medy of reſtitution; but where hurtful deeds 

are done by a tutor, in his pupil's affairs, or 0 

by a minor, who has: no Curators z as theſe | 
- deeds ſubſift in law, reſtitution is neceſſary : == 
anche even where a minor, having curators, exe- . 
838 M cutes | - 


0 


f 
- 
* 4 6; 5 
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SP eee himſelf with their c- 
ſent, he has not only action againſt the cura- 
1 * tors, but he has the benefit of reſtitution a- 
=  — © gainſt the deed itſelf, both by the Roman law, 
_ „ Rar 3:08 tut. nl car. interv. and by ours, 

Within D. 88. The minor cannot be reſtored, if 3 
5 . not raiſe and execute a ſummons for res - 
| © Þught, ucingpthe deed ex capite minorennitatis et lagſio- 
nis, before he be 25 years old. Theſe four years, 
between the age of 21 and 25, called by us, 
quadriennium utile, are indulged to the minor, 
that he may have a reaſonable time, from that 
period, when he is. firſt preſumed to have the 
perfect uſe of his reaſon, to conſider with him- _ 
elf, what deeds done in his minority have 4 
1 been truly prejudicial to him. This action 
= . muſt be purſued within the guadriennium, 

1 — only againſt third parties, but againſt 

the tutors or curators, who have granted or 
_ conſented to the deeds quarrelled ; tho' the a- 

Ciion of tutory does not 3 leſs than 

ten years. H. 98. tie 
© tts requi- 20. Queſtions olgreſtination; are proper wy 
= Pal, the court of Seſnon. Two things muſt be pro- 
= y the Rs in order to the reduction of 
A 1. The the deed ; That he was minor when it 
= _ was Gened : of: this, an extract of the minor's 
ng. paptiſm, from the Eirk- ſeſſion books, is gene- 

rally received as ſufficient evidence, "her b. 
"op 25 nicks 1722, L. Logan, or joined with the 7 

ſlender collateral circumſtances, D. 72. @. That 

E 2. His le- the minor is hurt or leſed by the, deed. 
hy on. This leſion muſt not proceed merely from fa- 

| tality; for the Privilege of reſtitution was not 

intended to exempt minors from the common 

i 3 of life; it muſt be owing to the 

| imprudence 
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curator. For this reaſon, tho! a minor ma 
be reſtored againſt the ſentence of a Judge, 4 a. 
| where the proper allegations or 'defences' for _ 
him have been omitted, or hurtful ones offered 
in his name, 7. Dec. 1705, Murray; yet, if 
the minor's plea has been well conducted, there 
is no place for reſtitution, tho* the ſentence 
ſhould have been iniquous, F. 7. Jan. 1698, 
21. A minor cannot be reſtored againſt his How ex» - _ 
oN delict or fraud, e. g. if he ſhould induce cluded, 
one to bargain with him, by telling him he 
4 was major. 2. Reſtitution is excluded, if the 
5 minor, at any time after majority, has appro- 
ved of the deed, either by a formal ratification, 
or tacitly by payment of an- or by o- 
ther acts inferring approbation. I A minor, 
Who has taken himſelf to buſine va mer- 
- Chant, ſhop-keeper, c. cannot be reſtored a- 


\ 


gainſt any deed, done by him, in the courſe 
of eee — 8 eſpecially if he was pro. 


| - wimus majorennitati ng the deed. 4. Ac- 
- cording to the more common'opiniorf; a major 
- cannot be reponed againſt a minor, unleſs Torhe 
” groſs" unfairneſs! ſhall be qualified in the bar- 
gain. Laftly, A minor could not, by our old 
law, have been reſtored, if he had ſworn not 
to reduce the deed, agreeably to the conſtituti- 
on of Friderict, Auth. L. 1. C. i adv. wend. 
But, by 1681, c. 19. the elicitors of ſuch oaths 
are declared infamous, and reduction is made 
competent, not only to the minor, but to any 
of his relations; leſt himſelf mould be back- 
ward to reduce, in his on name, a deed which 


he had ſworh never to quarrel. © 3 
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How far 22. The Nan of refit 1 doe 5 
tranſmit ways die with the — — if — 
ted g pra or withinthe quadrieniumutilty 
right tranſmits to his heir, according to the 
owing rules. Firft, If a minor ſucceeds to 
2 minor, the time allowed for reſtitution is go- 
verned by the minority of the heir, not of the L 
predeceſſor. 2. If a minor ſucceeds to a mayor, 
who was not full 25, the privilege continues 
with the heir during his minority; but he 
cannot avail himſelf of the anni «tiles, except 
in ſo far as they were unexpired, to the prede - 
* ceſſor at his death. 2. If a major ſueceeds 
to a minor, he has only the quadriemmium utile 
after the minor's death; and if he ſucceeds tq 
8 major dying within the quadriennium, no more 
of it can besprofitable to him than what re- 
maiaed when the predeceſſor died, L. 18. 55 
L. 19. de minor. L. g. C. de temp. in cus. ee. 5 
Ea N 2 th —— u hasths edel to a mak | 
2 eſtitution has the e to m e every 
kg return hinc inde to its former ſtate. I 
matters are not intire, and ſo cannot be reſto? 
red on both ſides, the minor is not intitled tg 
reſtitution againſt. ſuch contracts as the — 
rty has been, by the neceſſity of law, sompe 
Bs enter into with him, 1. Dec. 1708, 7. e 
—— contracts, the minor will be re- 
red, without being obliged to put the other 
party in his own place, unleſs he can do it 
Without leſion to himſelf. See D. 8868. 
| Miner now 24. Minor non tenetur placitare ſuper baeredi- 
K tate. R. M. L. 3. c. 32, f 15. Stat. Gul. c. 3 39. 
Fer. No minor can be compelled to e himſelf ag 
a defender, in any action, = hereby. his heri- 
ET: fen r may bo xi n him: by one 
3 pretending - 
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72 referable righ 4 
* — may plead this — — if k Ps 4 "= 
his heritage ſhould. be the conſequence of redu- * — 
cing the major's right, 23. um 162g, Pringles 
che ptivilege indeed, as it is perſonal to the i- 
nor, cannot be pleaded by the major, 5. M „„ oY 
1624, Hamilton; but then, no ſentence pro- + SY 
naunced in the action againſt the major r 
affect the minor, who is not à party to be 
ſuit. Our Ader lawyers, in explaining this rule, Limitati . 
have reſtricted it to Bᷣaereditas paterna, under ons of hie 
which, V. Stair, p. 58, comprehends all he * => 
tage, flowing either from remote 'aſcendante, . =_ 
or from mothers; Heritage flowing une. * | _— 
terals, as brothers, uncles, Co has been, be © 
yond all controverſy, | excluded from the rule, 
for ſome centuries paſt, © By heritage is c be 
underſtood, a compleat feudal» right; ſo that 
the rule has no place in rights not perfected 0 
by infeftment, where infeftment is 1 ta * 
perfect them, 31. Jan. 1665, Kello; unle! 08". * J 
ther the right has been com + by "ga — 
in the PRE of the father's-author, 23. June r 1 
1625, P or the father, or his author, 1 
dave done All they could to obtain infeftnen r. 
F. 66. Tacks not being in their nature per- _ ot... 
petual, fall not under this rule; but rig ; 
tho" they are incorporeal, if they are feudal, e. L. 
rights of patronage, and even redeemable ri 2 
— include in ite F. 21. Nev. 1694, Davide | = 
25. This . intended: merely ts 
ſave minors — hawks of * 1 = 
on queſtions of preference z it does not there- N x Eo 
greg * Pages, wks action is eg” 2 I 
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„„ 55 . 
© the father's falſhood or delict, 27. Dec. 1 try 


7 Crawfurd, nor upon his obligation todiſpgne he- 


 ritage, 25. Fuly 1910, Mackenzie, nos on his 


liquid bond for /a ſum of money, R. N. L. 3. 


c. 32. § 16. tho? ſuch action ſhould have the 

effect to carry off the minor's eſtate by adjudi- 

cation. Neither has it room, in actions pur - 
ſued againſt the minor, for ſettling marche 


nor in actions of moleſtation in poſſeſſorio, P. 


fn 64. neither of which tend to evict the min@rs 
beritage: nor in actions purſued by the mi- 
nor's ſuperior, upon feudal caſualities or delin- 
gquencies; ſeeing theſe are burdens, inherent in 
every feudal grant, and conſequent upon tile 
dominium direfium, which remains with the ſu- 


againſt the father, and is only continued againſt 
the minor; nor where” the father was not in 
the peaceable poſſeſſion of the heritable ſubject 


at his death. Before the minor wan plead: i 
ke muſt be ſerved heir to his father, F. 66 


p n 


Papilaiee 26. The perſqns of pupils are protected fro 


from cap- impriſonment on civil debts by 1696, c. 4 
tion. The privileges of minors, in caſes of preſeris 


prion. redemption of adjudieations, &c. will 


de explained in their proper places. 9 


: — 27. Curatqs are given, not only to minors, 


of idiots but in general, to every one who, either through” 
gelect of judgment, or unfitheſs of diſpoſition, 


and for} 


jo " 18 incapable of rightly managing his own affairs. 


Of the firſt ſoft are idiots and furious perſons. 
Adiots or fatui are intirely deprived of the fa- 
culty of reaſon. The diſtemper of the furious 

rion does not conſiſt in the defect of reaſon, 


in an over-heated imagination, which ob- 


ts 


1 


ſtruets 


— This privilege cannot be pleaded in 
bar of an action which had been commenced 
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ſtructs the application: of it to the purpoſes N 
life. Curators may be alſo granted to lunati g. 
and even to perſons dumb and deaf, who, tho: 
they are of ſound judgment, cannot exert iti in 
the management of buſineſs. © Every perſon, How do- 
who is come of age, and is capable of acting ferred.” 
rationally, has a natural right to eoduct his 
own affairs: the only regular way therefore, 
of appointing this ſort of curators, is by an in- 
queſt or jury, called upon a brief from the 
chancery; which is not, like that of common 4 
tutory, directed to any judge-ordinary, but to 
the judge of «the ſpecial territory, where tze 
perſon alledged to be fatuous or furious reſides; _ + 
that if he is truly of ſound judgment, he may Flag 
have an opportunity to oppoſe it z and, for this 
reaſon, he ought to be made a party to the wa, 
brief. The care of furious perſons belonged Towhom; © - 3 
antiently to the Sovereign becauſe he alone ; 
had the power of coercing with fetter"Cr. 3933 
"whereas, thg# care of idiots: was committed to 
the neareſt agnate, - By 1585, c. 18. the R.. 
man law, which defers the curatory of both to = 
the agnate, is made ours: but a father is pre 
ferred in the curatory of bis fatuous ſon, and - _ 
the huſband in that of his fatuous wile, before 
n or RT 5 
28. Tho, ia the brief of idiomy, the inqueſt Hass 
is directed to inquire, whether the neareſt agg 
nate be of lawful age, by which, in the gene. 
ral caſe, is meant theiage of 21; yer, in this 
queſtion, the age of 2 5 ſeems to de. underſtood, 
both from 1474, c. 52. which requires the agg 
of 25 in tutors of law, without diſtinction, 
and from the reference made in 1585, e. 18. to 
the common or Roman law, by which _ 
un 
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dict has a inquiry of the. inqueſt was confined to the pre. 
|  retrolpedt. ſent ſtate of the fatuous or furious perſon y 


tate, incapable of being obliged, all deeds done 


l y _ of reign's giving curators. to idiots, where 


|  apires. ſon ſub cur 3 but it expites by his deagh, or 
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vader che age of 2g cn be curator 40 an 
he ver- igt, or furious perſon. By our old law, the 
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And, conſequently, no verdict of idiotry could 
be brought, as evidence, in the reduction of! 
deeds, granted by the idiot, prior to the date 
of the verdict; but by 347, c. 67. a clauſe 
is ordained. to be inſerted in the brief, for 
inquiring how long the fatuous or furious 
perſon has been in that condition; and the ver- 
dict to be pronounced by the inqueſt, is deela- 
red a ſufficient; ground, without further evi. 
dence, for reducing all deeds, granted aftur 
the period at which it appeared, by the proof, 
that the fatuity or furioſity began. But, as fa- 
tuous and furious perſons are, by their very 


by them may be declared void, upon proper 
dene their fatuity at the cog.” . 
tho they ſhould never have been cognoſced i- 
Qiots by an inqueſt, 26, uh 1638, Loch. 
Curator 29. We have ſome few inſtances of the Sous. 


neareſt agnate did not claim; but ſuch gifts 
are _ truly deviations from our law, ſince they 
paſs without an inquiry into the ſtate of the 
_ perſon upon whom the curatory is impoſed; 
Hence the curator of law to an idiot, ſerving 
| qo; Aj 0" is preferred, as ſoon as he offers 
himſelf, fore the curator-dative, 21. Jan. 
How this 1663, Stewart, This ſort of curatory does 
curatory not determine by the lucid intervals of the per- 
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perfect return to a ſound Judgment ; which laſt 


* 


* 


dictors. - 


& perſon” 8 On. 
4 3 T. 6. de curat. furios.”H. (interd.) 


nance of law, which is generally executed in 


bis eſtate, without the conſent of certain friends 
therein mentioned. Tho? the reaſons induRtive 

of the bond ſhould be but gently touched in 

the recital, the intefdiftion will, ſtand good, 

10. Nov. 1676, Stewart. Voluntary interdi- How my 


that there was, from the beginning, no —4 


ereilte of r he can att 2 — them- 

ſelves till they are fettered by law. Interdicti- anten; 9 
on is a legal reſttaint laid upon ſuch perſons . 
from ſigning any deedy'to their own . 1 
without the conſent of their Curators or inter- 


31. There 3 be no i test einher v f 
by the Reman law, or our antient practice, interdiis 
without a previous inquiry. into 


30. Jan. 1618. But as there were few-who 
6 rl bear the ſhame that attends Judicial in- 
terdiction, however -neceflary the reſtraint. 
might have been to preſerve their families, vo: 
Juntary interdiction has received the counte- 


the form of a bond, whereby the granter ob. 
liges himſelf to do no deed which may affect 


ction, tho it is impoſed by the ſole act of the ken 
perſon interdicted, cannot be recalled at his 
pleaſure : but it may be taken off, 1. By a ſen- 
tence of the court of Seſſion, declaring, either 


cient ground for the reſtraint, or chat the 

ty is, ſince the date of the bond, become rei 

ſuae providus. 2. It falls, even without the 

* of the an by the joint act of fo 
perſon 
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© curring to take it off, 3. Where the bond 


Y © quorum, the reſtraint ceaſes, if the interdiftors 
2 = die, by-death, reduced to à leſſer number, 
. Dec. 1708, Hepburn.” 

jede 32. Judicial interdiction is impoſed by « ſons : 
1 AIlnterdicti - tence of the court of Seſſion; it commonly 
. proceeds on an action purſued by the neareſt. 


of kin to the party; and ſometimes from the 2- 


ue officium of the court, when they perceive, 
0 a the dependance of an action, that any 
of the litigants is, from the facility of bis tem- 

per, ſubject to impoſition, 17. Feb. 1681, Ro- 

How ta- berifon, This ſort muſt be taken off by the 
ken off. authority of the ſame court that G it 3 
which authority ſecures theſe who ſhall after- 

wards contract with him who had been inter- 

dicted, even tho the ſtrongeſt evidence ſhould 

be brought, that he ſtill continges: unn or 

ſubject to impoſition. | 
 Publicati-/, 33: In order to make an interdiction effecty- 


on and re- al, it muſt be executed or publiſhed by a mef- - 3 
giſtration ſenger, at the market · croſs of the juriſdiction, 
of interdi- here the perſon interdicted reſides, | by pub 


*. licly reading the interdiction there, after three 


its execution, mult be regiſtred in the books, 

both of the ſhire where the perſon interdicted 
_ reſides, and where his lands lie, within 40 days 
from the publication, 1582, c. 119. No 1;— 

- 1597, c. 264. where the Sheriff refuſed regi- 


. tration, the preſenter of the interdiction might ; 


- apply to the clerk of 9 to have it re- 
» corded 


* 
4 RR 

. 7 

— 8 


_ perſon interdicted, and his Aae en con» 


of interdiction requires a certain number as a 


. . a tas ww a rH 


oyeſſes made for convocating the lieges. AM 
copy of this execution muſt be affixed to the 
croſs; and thereafter,” the interdiction, with ; 


_ 


"71 


interdictions, which continues to this day, and 


. F . 
r 1 . "Ws ». an} 
3 e "OY * * 
* 299 . EM =P "E440 
EZ N F 3 1 : 
X 4 9 
. * 
% 1 2 
2 * * © 
2 F 
Poe Fi 95 
* 
n 
1 


g By ox. * 
+ * * , 8 
NIV \ * Ru : % x - 
" g A YY . a, oa 22 bs 
* 7 T - Q, 2 52 n nl 1. 1 74 7. * I — 2 * 
a +# : * NS 
4 AS; AN : TY I g Se. iS 
4 * va by * 


corded in the general regiſter of the Selon. 
1597, c. 265. But liberty is now given to 
record all interdictions there, even tho” the 
judge of the inferior juriſdiction ſhould not re- 4 
fuſe to regiſtrate them, 1600, c. 13. An in- 
terdiction, before it is regiſtred, has no effect 
againſt third parties, tho they ſhould. be in 

the private knowledge of it; but it operates 
againſt the interdictors themſelves, as ſoon aa 

it is delivered to them, 24. July 1678, Grier- 5 


ſon. 


4. An interdiction, duly regiſtred. has Interdifti- 


this effect, that all deeds, done thereafter, by on ſecures 


the perſon interdicted, without the conſent of 2 FY 1 
his interdictors, affecting his heritable eſtate, fecting 


are ſubject to reduction: regiſtration, in the heritage. 
general regiſter, ſecures all his lands from alie- 2 


nation, where-ever they lie; but where the in- 


terdiction is recorded in a particular regiſter, 


it covers no lands but what are ſituated in that 
ſhire. It appears, both from the old ſtyle of - 


from our practice, that interdictions formerly 


ſecured the moveable eſtate from alienation as 


well as the heritable, which made all com- 


merce precarious: but ſince the deciſion of 


11. Fuly 1634, Bruce, perſons interdicted, have 
had full power to diſpoſe of their moveables, 
not only by teſtament, but by preſent deeds © . / 


- of alienation: and creditors, in perſonal bonds 


granted after interdiction, may uſe all execu- 


tion againſt their debtor's perſon and moveable 9 


eſtate ; ſuch bonds being only ſubject to redu- 


Ction, in ſo far as diligence againſt the heri- 


table eſtate may proceed upon them. 
eee, 


k 


| Except | 
nerous. 


nice of their undue conſent. It is no part of the 
5 terdie- duty of interdictors to receive ſums, or ma- 


ENG deed: can a dann een inter- 
they are Aue, but upon, a proof of leſion: where 


the dead is onerous, it is as effectual as if the 
granter had been under no reſtraint. But the 
interdicted perſon cannot alter the ſucceſſion 
of his heritable eſtate, by any ſettlement, let 
it be ever ſo rational. No deed, granted with 


conſent of the interdictors, is reducible, tho 


the ſtrongeſt leſion ſhould appear; the only re- 


medy competent, in ſuch caſe, to the perſon 
interdicted, is an action againſt his interdict 
for making up to him what he has loſt through 


nage any eſtate; they are given merely ad au- 
thoritatem praeftangam; to interpoſe their au- 
thority to b deeds; and fo are ac- 
countable for nothing but their fraud or fault, 


in conſenting to deeds hurtful to the perſon un- 


Redufuon der their care. The action of reduction ex - 
to whom pite interdiffionis may be purſued, not o uy 


 compe- 
* 


i 


the heirs of the interdicted perſon, and 
interdictors, but by the incerdicted perſon og 
ſelf; tho! he was not, by our antient practice, 


allowed to purſue, in his own name, a tedu- 


_ 12 own deed, Maitland, 14. March, *| 
re. 7 
55 Children are either bred in wedlock, or 


a of it. All children, born in lawful mar- 


_ or wedlock, are preſumed to be:begot- 
ten by the perſon to whom the mother is mar- 
ind; and conſequently to be lawful children. 


This preſumption is fo ſtrongly founded, that 


it cannot be defeated but by direct evidence, 
hat the mother's huſband could not be the fa- 
pher of the child, . C. where he is impotent, 
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Cr. 366. intitles the child, by our preſent 


reig z the only effect of which i to inable = =_— 
the baſtard to make a teſtament, 10. 3) .. — 


en. ho is viſe, all Vithin fx lu» e 
nar months of the birth. Some lawyers a x8 
of opinion, that the concurring teſtimon = __, — 
the huſband and wife at the child's birth. a | | 
gainſt its legitimacy, is a ſufficient * for 
taking off this legal Preſamptiee, e . 
372.—8t. 712. 
37. Children, born out of, 3 ary ae 
called natural children, or baſtards; whoſe 
ſtate muſt be tried before the Commiſſaries. 
A baſtard is intitled to none of the civil rights 
of lawful children. He: can have no part of Nd 
the father's moveables as a child of the family, 
nor can he ſucceed as heir to him; fof the law 
7 no father who is not pointed out by ma.. ü 
for the ſame reaſon, he can have naa = 
heins ni theſe of his own body, (3. 10, 3, 1 
and 4). 3 may be legitimated or made Their l- 
lawful, 1. By the ſubſequent intermarriage of gitimation _ 
the mother —_ the child with the father; and 3 
this ſort of legitimation, though not received 
by our antient cuſtoms, R. M. 4 2. c. 51. 2, / 


ee to all the rights of lawful children, 
Zy letters of legitimation from the Sove- 


Children, while they continue in family with How far 
their father, are obliged to employ their la- children 
bour and ſervice for the father's benefit: bot fen cen 
they are capable, even then, of receiving do- facher. 
nations from ſtrangers, or from the father him: 

ſelf, which thereby become their property. 

When children get a ſeparate ſtock from the 
father, whereby they may carry on buſineſs 
themſe]ves, the profits * from thay i 


: 1 25 


n 


"Of 


—_ = erp tho' t 


hey ſhould continue in their th 


f father's houſe. All children, even natural, are hs 
1 bound to honour and reverence their parentss ⁵ be 
1 certain groſſer breaches of which duty are pu- = 
—_ niſhable by the civil judge, 1661, c. 20 js 
Servant. 38. Tho' ſervants could not, by our old H 
3 © 6 = lin be ſold by their maſters, as their proper- * 
1 ty, yet, in moſt other reſpects, their ee a " 
z on was as hard as that of the Roman ſervi, R. 1 

I | M. I. 2. c. 11. et ſeqq. —2, Att. c. 56. : but 4 


* 1 have now, of a {0 dime, had the ſame 
freedom and rights with other ſubjects, unleſs 
; in ſo far as they are tied down by their engage- 


=_ = ments of ſervice. Servants are either neceſſary 

= AMNeceſlaryor voluntary. Neceſſary, are theſe whom law 
=_ obliges to work without wages, as indigent . 
= children, 1617, c. 10. and vagrant or ſturdy 


and vo- beggars, 1663, c. 16.1672, c. 18. Volun- 
. tary ſervants engage without compulſion, either 
= for mere ſubſiſtence, or alſo for wages. Theſe 
3 who earn their bread in this way, if they ſhould 
ſtand off from .engaging, may be compelled to 4 4 
it by the Juſtices of the peace, who have power 
co fix the rate of their wages, 1661, c. 38. 
Coaliers 39. Coal-hewers, coal- bearers, and ale 
Aud ſalt- (and other perſons neceſſary to coallieries an 
3 32 lalt-works, 1661, c. 56.) are, like the ade 
= "#31 glebae of the Roman law, tied down to per- 
1 petual ſervice, at the works to which they have 
once entered. Upon a ſale of the works, the 
right of their ſervice is transferred to the new 
proprietor. All perſons are diſcharged from 
receiving them into their ſervice, without a 
teſtimonial from their 4aſt maſter ; and, if th 
feſert to another work, and are re- demande! 


within a year thereafter, he who has received | 
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them is obliged to return them within 24 hours; 
under a penalty, 1606, c. 11. Coal-hewers, &c. 

where the work, to which they are aſtricted, is 
either given up, or not ſufficient for their 
maintenance, may lawfully engage with others, 
H. (Coal. heugbs) 7. March 1616. , but if the 
work ſhall be again ſet a-going, the proprie- 
tor may reclaim them back to it, F. 4. Feb. 
1708, Wallace, 


3 


©» 


H E things or ſubjects to which perſons 
have right; are the ſecond object of law. 
The right of enjoying and diſpoſing of a ſub- Property: 
ject at one's pleaſure is called property. 
Where a ſubject belongs in common to two 
or more different perſons, the right is called 
common property. Proprietors are reſtrain- 


TI 


3 


ed by law, from uſing their property emu- fe. 


Jouſly to their neighbours: prejudice : but 

where - ever the lawtul act of the proprietor 
"tends to his o] advantage, though it ſhould 

prove detrimental to his neighbour, law al- 

a 3 him to uſe what is bis own at pleaſure. 

Every ſtate or ſovereign has a power over pri · 
vate property, called by ſome lawyers, do- 

minium eminent, in virtue of which, the pro- 
prietor may be compelled to ſell his property 

| > an adequate price, where an evident utl- 
lity on the part · of the public demands it. Tbie 
2. Certain things are by nature itſelf inca- that i 

pable of appropriation, as the air, the light, com- 
the ocean, Sc.; none of which can be brought merce. 
under the power of any one perſon, though 
their n all: others 9 0 
Bo "AP BN | aw 
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OY e from private commerce, in re · 


ſpect of the uſes to which they are deſti 
ned. Of this laſt kind are 1. the res publicae 
of the Romans, the property of which was 


in the ſtate, and their uſe common to all the A 


members of it, as navigable rivers, high- 


ways, bridges, c.: by our feudal ſyſtem, 
the right of theſe is veſted in the King, "hiſs 
ly for the benefit of his people, and they are 


called regalia. (2. 6. 3.) 2. Res untverfita- 
tis, things which belong in property to a 
particular corporation or ſociety, and whoſe 


uſe is common to every individual in it, but 25 
both property and uſe are ſubject to the te- 


gulations of the ſociety; as town- houſes, 


corporation -halls, market- places, church- 


yards, c. The lands or other revenue be- 
longing to a corporation do not fall an 
this claſs, but are juris priuaees. 


3. Of the ſame nature with the res univer- 

fratis are things appropriated for the ſexr= 
vice of God, as churches, church- bells, com-. 
' munion-cups, c.; which, by the Rm i 


law, were reckoned the er ger. of none 


but by ours, may be diſpoſed of, or ſold on 
reaſonable conſiderations, and others ſubſti- 


tuted in their room: thus, churches may be 


removed from place to place, (1. 5. 1. 


and church - bells or communion cups, hen 
they become unfit for uſe, may be ſold ei- 


ther by the heritors, or by the kirk: ſeſſion, 


with their conſent. The right ſometimes ac · 
quired by private perſons in the ſeats of- 


church, is not in ſtrict ſpeech a right uf pro- 
perty, but · is confined/ to ——— 


ar «TIC aud may, in moſt 
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_ caſes, be taken from the acquirer, where the _ 
increaſe of the pariſhioners, to all of whom - 
the common uſe of the church belongs, makes 
a diviſion of the area neceſſary.” 
4. Property may be acquired, either by 
occupation or acceſſion; and transferred, by” - 
tradition or preſcription : but preſcription, 
ſl being alſo a way of loſing property, falls to 
' be explained under a ſeparate title. Qccu- Oecupati- 
_ pation is the appropriating of things which on. 
have no owner, by apprehending them, or 
ſeizing their poſſeſſion. This was the origi- 
nal method of acquiring; for, in the very ; 
firſt ſtate of mankind, -- before ſocieties were 
formed, every perſon, barely by taking to 
his poſſeſſion a certain portion of ground, 
and cultivating it, made the fruits thereof 
his own; and, when he thought fit to aban- 
don it, the next occupier acquired the ſame 
right. This continued, under certain reſtriCvß. 
ctions, the doctrine of the Roman law; quad How re- 


room in the feudal plan; by which the King our law. 
is looked on, as proprietor of all the lands ? 
=. within his dominions. oo 7 0 
5. Even in that fort of moveable goods, 
=” which are preſumed to have once had an 
 'owner,. a different rule obtains by the law of 
Scotland, viz. quod nullius eſt, fit domini regis.. 


is not acquired by occupation, but accrues , 
to the King, & Att. c. 48. 4. 5. : thus al- 
ſo, where one finds ſtrayed cattle or other 


mer owner, (wayf or waith goods) the find- 
_ er acquires no right in them, but muſt give 
„„ 2h public. | 


nullius eſt, fit: occupantis; but it can have no ſtricted by 
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Thus the right of treaſures hid under ground 


© moveables, which have been loſt by the for- By 
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belong neither to theſe who kill them, nor 


WE 


fiſhes. | 


Acceſſion. | 
a connection with; or dependence on ane an- 


2 
* 


And day after ſuch notice, the proprietor does 


fois, fiſhes ; or inanimate things, as pearls 
place, that he who firſt apprehends, be. 


comes proprietor ; in ſo much, that tho! 
the Ahn on 


draws after it the property 


"=. notice n 55 is within 1 


not claim his goods, they become — 
ib, $ 14.; and ſo fall to the King, Sheriff, 
or other perſon to /hom as me 
a grant ot ſuch eſcheats. N 

6. In that ſort of things which, never 1 
an owner; whether animals, as wild beaſts, 


found on the ſhore, the original law takes 


hunting. fowling and fiſhing, be 
reſtrained by ſtatute under certain penaltieg 
168 f. c. 20. 170%. c. 13.2410. Geo. II. c. 
23. yet all game, even what is catched in con- 
ttavention of theſe acts, becomes the proper - 

ty of the apprehender, 'unleſs where the con- 
fiſcation' thereof is made re the penalty? | 
but whales thrown in, or killed on our coaſts, Wh 


PC en c ( 


to the proprietor of the grounds on which 
they are caſt, but to the King ; and are 
therefore called royal fiſnes. By the 2 
forreftarum, F 17. according to a copy in th 
Advocates library, all great whales fall ag 4 4 * 
eſcheat to the King ; and alſo ſuch ſmaller © 
whales as cannot be dn to land 1 a wane" 
with fix one. 
7. Acceſſion is that way of netuiltiny i | 
perty, by which, in two things which have 


other, the property of the: Tera 

ol its acceſſury. f ; 
Thus, the owner of a mare or cow hecomes 
e e or calf m houſe be- 
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| cifications by which is meant a perſon's-mas | — 


rials belonging to another. Where the new 15 
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_ dk anus the ground 1 
it ſtands, tho? built with the — _ RE 
at the charge of another ; trees taking _—. 1 
in our ground, tho plate oy abothers Hor © RR 
come our. Thus alſs, the inſenſible addi⸗ h 
tion made to one's ground, by what a river 1 
waſhes from other grounds, Which is called gd 8 
allevion,' accrues'to the maſter of the grounds "8 
which receives the addition, 5 19. 20. mts = _ = 
de rer: div. The Romans excepted from this r 
rule this caſe of paintings dra wn on another A 
man's board ar canvas, in conſideration-of  *' 
the excellency of the art, ib. 5 34.3 Which „„ 
exception, our practice has extended to Wuq e 
is witten ar en een, paper enen _— 
95 Kar eng is wmp 


* 


king a nem ſpecies or ſubje& from mate. 4 


4 can be again reduced to the matter f 0 1 


which it was, made, law conſiders the e. ie 
x $4 l ; . > - * R \ - A . tz A 
"| a 7 0 "of 

4 7 Fn . a + _— 


T's 


bels 2 axiathe caſeiof ine which = - = 


_ workmanſhip draws after it the property of 
the materials, 5 23. inf. de rer. div. 


ing made cannot 


cannot be again turned into grapes, there ies 
bo place for che cio jurs; and therefore he 


9. Tho' the new ſpecies ſhould' be Hun} — 
ed, from the commixtion or confuſion of 

different ſubſtances belonging to Arent 
proprietors, the ſame rule holds, I 5.4/1. 
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e common conſent of the owners, ſuch $ 

_ conſent makes the whole a common proper- FF 7 
ty, according to the ſhares that each propri- 
etor had formerly in the ſeveral ſubje&ts. 4 
Where things of the ſame ſort are mixed 1 
without the conſent of the proprietors, which | 
cannot again be ſeparated, e. g. two hogſ- 
heads of wine, the whole likewiſe becomes 
a common property; but in the after divi- 
ſion, regard ought to be had to the diffe- 


rent quality of the wines: if the things ſo 5 
mixed, admit of a ſeparation, e. g. two flocks M 
of ſheep, the property continues diſtinct. 1 
This laſt rule was, with too great ſubtlety, WW 
extended by the Roman law, to the caſual * Mt” 


commixtion of all ſolids, even where a. ſe- 
| Paration_ was really impracticable, e. g. to 
the mixture of two parcels of wheat; be- 
cauſe each grain or particle retained its own- 
form, notwithſtanding the Nw pes '$ E 


— 28. inf}. de rer. . 3%. 
Tradition. 10. Property is carried from one to an- F 
other by tradition, which is the delivery of 3 


poſſeſſion by the proprietor, with an intenti 

on to transfer the property to the receivers = 4 

Two things are therefore requiſite, in orde +» 3 

om to the tranſmitting of property in this ways -, 
| 1. The intention or conſent of the former AY 
owner, to transfer it on ſome proper wn 


Y alienation, as ſale, exchange, gift, Ic. 3 3 
1 | The actual delivery in . of that i ay 1 "i 


- - tention. The firſt is called the cauſa, the 
| \ other the modus: transferendi dominii « which' 1 
- ' laft is ſo neceſſary to the acquiring of prok 
perty, that he who gets the laſt right with _ 

"ou firſt tradition is preferred, 8 
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4 N oo | wo 25 P Mw * FF Ap 1 * | +" 
Tit. 1: of Right, e i 
the rule, J. 20. C. de pas. Fraditionibul, now — 
nudis pactis, transferuntur rerum dominia. 
11. Tradition is either real, where the Either re- 8 
ipſa corpora of moveables are put into the l or ym- © |,» © 
hands of the receiver; or ſymbolical, which T* - 
is uſed, where the thing is incapable of real 5 
delivery, e. g. in immoveable ſubjects, as 3 
lands, mills, houſes; or in ſubjects which +8 
conſiſt in jure, (things incorporeal) as rights 1 
of juriſdiction, patronage, fiſhing, Sc.; in 1 
all which, certain ſymbols are delivered to : e — 
the receiver, to ſtand in place of the delivery : , 
of the poſſeſſion. The property of certain = 
moveables, tho they are capable of real de- = 
* livery may be transferred by ſymbolical; - 5 
thus, if the ſubject be under lock and key,  - *»» 
the delivery of the key is conſidered as a le- | 
gal tradition of all that is contained in the re- 
poſitory. In one particular caſe, property | 3 
s transferred without any tradition, either += 
real or ſymbolical, viz. where the poſſeſſion 1 "i 
- or cuſtody of the ſubject has been before with +. „ 
bim to whom the property is to be transfer- _ = 
= red; for which this plain reaſon may be gi- Fu =—_ 
yen, without the neceſſity of recurring oa ,% 
of law, that in ſuch caſe there is no' 
= room for tradition. | i 


1 


* 


| d va a9 
= 222 Poſſeſſion, which is eſſential both to Poſſeſſon. 
ecquiſition and enjoyment. of property, _ 
is defined, the detention of a thing, with 4 + I 
dieſigu or allimus in the detainer, of holding 1 
it as his own. It cannot be acquired by tne . 
ſole act of the mind, without real detenti - 43 
on but, being once acquired, it may be 
continued ſolo animo. Poſſeſſion is either na- 5 
tural, or civil. Natural poſſeſſion is, when: 


A. 3 a 2 _— . One 


* 


Polleſſes by himſelf: thus," we . poſſeſs 
/ Jands 5 labapfing them, houſes by inhabit- 
—_— ing them, moveables by detaining them in 
= '_ _ our hands. Civil poſſeſſion is our holdin 
_ *S the thing, either by the ſole act of the min 
5 or by the hands of another who holds it in 
dur name: thus, the owner of à thing lent 
4 or depoſitated, poſſeſſes it by the borrower 
or depoſitary, the proprietor of lands by his 
tackſman, truſtee or ſtewart, the pupil by 
85 his tutor, &c. The ſame ſubject cannot be 
+ poſſeſſed, intirely or in ſolidum, by two dif- 
ferent perſons, at one and the ſame time; | 
and therefore poſſeſſion by an act of the mind E 0 
ceaſes, as ſoon as the natural poſſeſſion is ta- 5 
ken up by another. "Yet two perſons may; 1 
in the judgment of law, pofſefs the ſame Ml « 
ſubject, at the ſame time, on different rights = 
thus, in the caſe of a pledge, the credit 
poſſeſſes it in his own name, in virtue of the” 
tight of impignoration, while the propries: 
tor is conſidered as poſſeſſing in and through 
the creditor, in fo for as is neceſſary for 10p<® 
porting his right of property. The ſame! 
doctrine holds in liferenters, tackſmen,, and ad 
generally, in every caſe, where theres 
* rights affecting a ſubject, diftin&t from che 
Property thereof. | 
Bona fide 1 3. A bona fide poſſeſſor is he, ho- ch: 
r he is not really propriecor of che ſubject, TE 
pet believes himſelf proprietor on „ 9 
grounds. A mala fide poſſeſſor knows . = 
What he poſſeſſes is the property of Pa, ot, 
I» 2 A poſſeſſor bona fide acquired righ the - 
"0 Roman law, to the fruits of the EY of 
ſeſſed, that had been ra ang onfumed 


4 


N 2 PW ® 
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by Himel while he believed the a 2. 
own, 5 35. inſt. de rer. div. By our cuſtoms, 
perception alone, without conſumption, ſe- 
cures againſt repetition : nay, if the poſſeſ- 
for has ſown the ground, while his ona fi- 
des continued, he is intitled to reap the crop, 
propter curam et culturam. But this doctrine 
does not reach to civil fruits, ſuch as the in- 
tereſts of money; theſe. the bona fide recei _ 
ver muſt reſtore, together with the principal "4 
ſum, to the proprietor. . 
14. Bona -fides neceſſarily ceaſes by the when N 
3 tonſcientia rei alienae in the poſſeſſor, whe- att. 
mer ſuch conſciouſneſs ſhould proceed from ceaſem. 
llegal interpellation or private knowledge ; 
for the eſſence of bona Mes conſiſts in the poſ- 
ſeſſor's opinion that the ſubject is his ],. 
I 20. f 11. de baer. pet. — 20. Nov. 1662. 3 
Children of Woolmet, The deciſion 14. March +, : 
#723626, brought by Viſc. Stair in ſupport of 
*the contrary. opigion, proves no more, than >; bh 
that an aſſignation without intimation is ag 
imncompleat diligence. Mala Ades is ſome - 1 
times induced by the true owner's bringing 
his action againſt the poſſeſſor, by Mich R 
* the lameneſs of his title may appear to him; . 
. ſometimes not till /z7rs-conteſtation, which 4 | 
©. was the general rule of the Roman law ; and be | 
8 caſes uncommonly favourable, it is non 2 * 
induced, till ſentence be pronounced againſt IA 
the poſſeffor. * 
5 15. The property of eels ſubj ects is Effects 45 SY 
ueſumed: by the bare effect of poſieſſibn, un- fenen "YN 
Ws Contrary be proved ; but poſſeſſion » 6. * 
of Wiebe ocaple ſubject, tho? for a centu- * „„ 
. of 8 5 if chere is no ſeiſin, 
8 - 4 Re does 
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e n » \ to not create even a r ION aer de to 4 | 
=_ : it; nulla ſaſina, nulla terra: ſuch ſubje& is * þ 
> _ © » conſidered as caduciary, and ſo accrues to ff 
_ JI the ſovereign. Where the property of a ſub- 
—_ ject is conteſted, the lawful poſſeſſor is in- 
* YE titled to continue his poſſeſſion, till the point 
0 of right be diſcuſſed ; and, if he has loſt it 


_ by force or ſtealth, the judge will, upon ſum- - 
= mary application, immediately reſtore it to 
_— . * him. 
13 | 16. Where a poſſeſſor has ſeveral rights 
*S ; in his perſon, affecting the ſubject poſſeſſed, 
| "41" the general rule is, that he may aſcribe his 
1 . poſſeſſion to which of them he pleaſes : , but, 
= 7 1. one cannot aſcribe his poſſeſſion to a ah ; 
= + other than that on which it commenced, 
prejudice of /him from whom his title 950 
ed. 2. If, in a competition, a poſſeſſor ſhall 
be forced to depart from a title as lame,"by” | 4 
which he had defended himſelf, he cannot # & 
thereafter aſcribe his intromiſſion in prejudice.  _ ⁶ 
olf bis competitor, either to that title from 4 
a. | which he was beat, or to any other etiually in. 
ſiufficient. 3. He, who has a ſovereign right _ "I 
=_— | in his perſon to a ſubject, will not be al? 
_— 7 lowed to aſcribe, his poſſeſſion to any ather ® 4 
„ right, which he may have acquired as acceſ- 
| __ to the firſt, 7: Fuly 1708, Lord Al. © A 
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Tr 1. 2.1 of beritable and 2 * 
| , *% „ 

| By 4. 

| "J's | | * 2%». 9 
OR the better underſtanding the do- | 


ctrine of this title, it muſt be known, that ' Ii 
tho), by the Roman law, the perſon or perſonas : ' 
neareſt of blood to one dying inteſtate, ſuc- 
ceeeded to the right of his whole eſtate, of | 
whatſoever ſubjects it might have conſiſted =» 
| yet by the law of Scotland, and indeed of moſt — | 
nations of Europe, ſince the introduction of 3 


feus, where · ever there are two or more in the _ 1. 
ſame degree of conſanguinity to a defunct, 2 
VBB bo are not all females, ſuch rights as are ei- 3393 
© - therproperly feudal, or have any reſemblance 2 
to feudal rights, deſcend by law wholly to 5 
one of them, who is conſidered as the proper 1 — 
heir of the deceas'd; the others, who have | 
© + the namg of next of kin or executors, muſt , = 
be contented with that portion of the de- 3 4 
* fun&'s eſtate, which is of a more periſhable 1 
nature. Hence has ariſen the diviſion of 33 
. bY. - rights to be explained under this title: the : 4% = 
=_— BE *. ſub) ects deſcending to the heir are ſtyled he- R. _ 
*W - ritable, and theſe that fall to the next of Kin, either * „ 
wWaoreadle. © _ _- riabeor _ * 
wo - 2. All rights of or affecting lands, under ©oveable. ⁵ 
"XY 5 are comprehended houſes, mills, fiſh- „ 
ings, teinds and whatſoever is fundo ane. 


aum, whether compleated by infeftment or .- 
| han as heritable ex * natura. On the o: 1 
ther 


"Of he beritable ** a Book B. 


; hy 1er. hand, | rok thing chat moves itſelf or boy 
Fan be moved, and in general, whatever is - 
not.united to land, is moveable ;_ as 07: th | 4 
hold furniture, corns, cattle, caſh; Sc., 
And even bygone feu- duties, and bygone „ 
* * tereſts due on a right of annualrent; Or, © 
* thoꝰ theſe are ſecured on land, yet as they 
are preſently payable, they are conſidered in 
Rights ha- the ſame cht with caſh, Rights bearing a 
— A * tract bf future time, that is, rights which 
ture time cannot be implemented at once, and which 
are heri - Carry a yearly profit to the creditor while , 
. table. they ſubſiſt, e. g. a yearly penſion or annui- 
ty, are heritable; both, becauſe they yield an .- * 
annual profit, and becauſe nothing falls un 
 . der executory, but what is inſtantly payable, 
and can be gathered in and diſtributed 1 
| mong theſe that have intereſt in it, MH, 
$9, : ſo that admitting them not to be he- 
Titable ſua natura, the heir is the only perſon 1 "F 
who can take them. Leaſes of land ate hes, 8 7 
. ritable; both as they have a tract of future. = 
e time, and as ſtatute has given to them, in 9 
e  . certain reſpets, the fee of real . 1 
—_—.. 0 1:7 +2 
, 3. Debts, (nomina dehitorind ) . as by -» 1 4 
ö bill, promiſſory note or aceount, are move 
| able. When conſtituted by bond, they dg. 4 
not all fall under any one head; but > A 
divided into heritable and moveable, by * 
following rules. The taking of intereſt be- 2 
0 ing forbidden by the canon law, perſons'wha ® — 
could make no profit of their money, but . 1 
7 putting it to intereſt, were, before the refor- 
Kiphts of mation, laid under the neceſſity of purcha- Gy 
annpal- fing rights on lad conſtituted by WER . 
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IVere burdened with the yearly payment df 46 
. certain ſum to the. receiver, redeemable by 3 
dae proprietor on repayment of the Purchas 
money. As theſe were bargains affecting 
land, they were underſtood to be beritabſe. 
Even after the reformation, the form of thſe 

rights ſuffered but little variation, till towards RE 


* 


tte beginning of the preſent century: Be 


became bound to infeft the creditor in a corꝰ 
reſpondent annualrent forth of his lands, 1 
4 and obliged himſelf perſonally to the pax, © _ 
ment theredf; after which, he granted like: 
* 20+ - > wile an obligation for the principal ſum and I! 
* & © intereſts remaining due, in the ſpecial caſe bonds .- 
2 . that the creditor ſhould chuſe to requpe his beg Y] 
© - - money, rather than retain. the heritable infeft-  * | 
tight. But now theſe rights are changed in- ment, |, > 
dd proper bonds, by the firſt part of Which. 
is debtor is perſonally bound to repay te ] 
1 * * mri cipal ſum and intereſt 2/46 and for the cre- * Ws | "8 1 "Y . 
+» © FF - -- ditor's further ſecurity, obliges higaſelf to in- 
eit bim in the annvalrent. All debts con- 4 


4 T 
1 ' a 
: 1 
8 
* 4 


WM -fitoted by eicher of theſe forms are heritable, fette: = ny 
by 3; . S - 5 - 0 I 
% + nnr , Io OY 
. Bonds 55 perſonal, thoꝰ bearing er 1 
3 Flauſe of intereſt, have been always move were for-s 
> IF. able before the term of payment, becauſe it 
„is preſumed, that the creditor is at that term 
0 © ds tuen his bond into caſh. 26. Feb. 1629. ferm 
1 F J 1 ** Douglas: | but ſuch bonds, | afrer the term of payment, 
payment, were, by our old law, conſidered 
Was feada peguniae, and conſequently heritable; 
ſor which this reaſon is generally given, that 
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for they not only. carry a early. profit, but 
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y 5 the creditor's not At the for his x mo- 1 
ney, his intention was preſumed, to let it 8 5 
for ſome time at a yearly profit: and where 
the firſt term of payment of the intereſt vas 
made prior to the term of payment of the . 
rincipal ſum, the bond became heritable 
m that period, becauſe the creditor was 
thereby preſently intitled to yearly profits on 
his bond. Harc. (Contr. mar.) 20. Dec. 
1682. Ramſay. Debts which carried 1 inter- - 
eſt, not from the force of any clauſe in the - 
obligation, but ex lege, as bills, claims of 
relief, Ac. were moveable, becauſe in chele, 4, 
it was not th&crediror who created tgie in- ©" I lf 
tereſt, but the law itſelf, which | conſidered - + » 
not ſo much the raiſing a yearly. profit be ag -d 
the ſubject, as the equity of the Ss 
"9 1628, Cant. 1 
3 bey are 3. For inlarging the fund for the ors. 
nom move on of younger children, all ſums, contained 
able as to in contracts and obligations having clauſes: of, - 
” intereſt, are declared to belong in time cq- 
ming, not to the heir, but to the neareſt of 
kin or executors, by 1661. c. 32. (copied at: 
"I - 1641. c. 57.) and ſo are made moye- 1 
able in regard to ſucceſſion; but the ſtatute * 
By provides, that they ſhall ſtill continue heri- 7 
0 Jerks: table with reſpect to the fiſk, and to the 
E "pf rights of huſband and wife; that is, tho, 
theft an 1 by the general rule, moveable rights fall un- 
rler der the communion of goods conſequent u- 
of on marriage; (1. 6. 7.) and the moveables ® 4 _— 
of denounced perſons fall to the crown or * 4 
fiſk, by fingle eſcheat, (2. 5. 25,) yet bonds no 
bearing intereſt do neither but are heringhla®* 
in both reſpects. 


| * ſucceſſion. 
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6, By by ſtatute, bonds. 1 5 9 2 ; 
1 igation FO infefr, and bonds taken payable 5 * 5 
to heirs and aſſigneys, ſecluding executors, — | 
continue heritable in all reſpects; the firſt, 
from the proper nature of the right, and the 
other, from the deſtination of the ereditor. 
A bond ſecluding executors, when it is car- vv * 
ried from the original creditor to his heir by © N : 
_ a ſervice, continues heritable, H. 53. Where a” 
© the creditor aſſigns ſuch band to his eldeſt” W 
ſon and his heir, without any ſecluſion of 
; * V r it alſo continues heritable i in the 
er of the eldeſt ſon, Falc. v. 1. 215.3 
t if it were aſſigned to a ſtranger and * 
beirs, it would probably go to the aſſigney's 
executors, ſince the exception in the ſtatute 
ariſes, not from the heritable nature of the 
debt, (bonds ſecluding executors being in 
their nature as really moveable as others) but 
> from the deſtination of the creditor, which 
"cannot be interpreted to regulate the ſue- 
won of an aſſigney, over whom the credi- "_ | | 
tor has no power. J..  5_ 
. The right of a bond Shich, is made 5 r - > 
| payable to heirg, without mention of execu- cr hogs "he 
b 1 deſcends, not to the proper heir in 
heritage, cho heirs are mentioned in the 
bond, bur to the executor for. the word 
* berr,. which is a generic tee points out him 
© who is to ſucceed by law in the right; and 
the executor, being the heir in mobilibus, is 
"conſidered as the perſon to whom ſuch bond 
8 Po ble. Tt 2 a bond is ta- | 
en to male, or to a ſeries of heirs 6 
one after another, uch bond 1 of Hol, Bond th bo 
MOR, its 3 neceſſarily excludes heirs mals 4 
4 N , + EXCCULOIs., : 


: 


. 
* 
5 


tion in the den of Shay; that were for⸗ a 
* merly moveable; and therefore, in eye * 
caſe where bonds were moveable by the old 
law, they continue moveable o this day in 
all reſpects, even quoad fiſcum et reliffam, _ 
Edgar 18. Dec, 1724, Loh Fall. v. 2. 14. 
Moveable 8. Subjects originally moveable become 
rights 00 heritable. 1. By the proprietor's deſtinati- 
Stable. on. Thus, a jewel, or any other moveable 
Eicher def: | ſubject, may be provided to the heir. And 
tiratione, if the deſtination be properly expreſſed, it 12 
this effect, tho? it ſhould not be carried int 
execution. Hence, a ſum deſtined by a 
marriage contract to be ſettled on heirs, is he- 
ritable, tho? no ſettlement ſhould be made in 
purſuance of the deſtination; 19. Jan. 16 
Robertſon. This ariſes from the right com. 
petent to every proprietor, to ſettle his pr 
perty on whom he pleaſes. | 2. Moveable® . 


0 


Dale Eights become heritable, from the nature ef 

dhe e ahrpens ſecurity: thus, i ſunm due 

by a perſonal bond becomes heritahle, by#he 
creditor's accepting an heritabls ſecurit p 


it, or by adjudging upon Huge 


ſtances, deſtination is not Gidered or +1 
creditors, when they take heritable” ribths, ; 
or deduce-adjuglications'on MRO 


2 to do it, to ſecure, bee 9A 
and not to alter” the order of it dn each 


for that reaſon in the caſe” 65 1 djucea: 
tion, the debt does got chang its hätühre, & 
from the date of the ſummons} fadfudifaci- 
on, by 15585 The Eregi Sr mes His intenti- by | 
ons to achadge; but from the Are 88 we- 
3 cree, by w We ws abi nt + * 


to his E N e 1 
|. ceded to hy them, make their debts x74 
but, as ſoon, as the ſubject of the truſt is ſold, 
the debts return to their former n na- 
rann Fals. v. 1. 276, 0 
. Heritable rights donot Scoumeanon 
* ſuperveening moveable ſecurities F. 43.3 
the heritable right being in ſuch caſe the Jus ane 
nobilius, which draws the other after it. By n 
our formier law, requiſition by a creditor in a 
* £ right of annualrent, made the ſum in the right 
13 moveable, which before was heritable. This 
- ſeems to have proceeded, not ſo much from 
che indication thereby given of the creditor's 
poſe to have his money, as from the old 
mz of heritable bonds bearing requiſition, by 
Zwhich, the creditor's requiſition, and the ſub- 
© Gtence of the real right of annualrent, were 
made incompatible, /apr. F. 3.; ſo ws 
| Siri bens diſſolved, the ſum coullf 
longer heritable. In other caſes A. * 
˙ ere no ſuch ſpeciality occurs, the cre- 
7 oY tho? he ſhould diſcover an intention to 
have his moiiey, does not thereby altet the na- 
tute of the debt. Thus, tho” the obtaining 
ef a decreet, implies in it a demand of the debt 
e for, it does nät make an heritable 
eee, F. 29. Feb. 17127 Set: chus 
alſo, tho" a charge given upon letters af horn- i 


2 


g by a creditor, is the ſtrongeſt indication of 3 
purpoſę to recover payment, yet by our | 
* lateſt deciſions, neither a charge on a hond 
ade en e eg 12. Nov, 1728 

30 . 


© + Se 0 erecutars, 2. 


J 7 8 the effeft.to make: the 
ſum, moveable; and'in the ſame manner, a 
d not falling under the ius nant, continues 
n the opinion of Sir Geo. Mackeyzy b. f. $. 7, 
heritable as to the huſband, gere blend a 
charge given on it by the wife. 
Rights 10. Certain ſubjects partake in different re- 
wet he · ſpects, of the nature both of heritable and 
* moveable. Perſonal bonds are now moveable 
moveable. in reſpect of ſucceſſion, but heritable as to the 
fiſk, and huſband and wife. All bonds and 
other perſonal obligations, on which no ſeiſin 
has followed, may be affected at the ſuit of 4 
_ creditors, either by adjudication, which is a 
diligence proper to heritage, or by nen | 
which is peculiar to moveables, 1644, c. 41. 3 
revived by 1661, c. 51. Bonds ſecluding ex. 4 
ecutors, tho? they deſcend to the creditor s 
heir, are payable by the debtor's executors, * 
without relief againſt the heir; ſince the debs 7 >: 
* tor's ſucceſſion cannot be affected by the deſkis” 
nation of the creditor: and on the ſame W 
4 obligation to employ a ſum due by a move 
able bond, in favour of the heir of 4 | 
age, is heritable as to the creditor, becauſe * 
his deſtination, but it continues moveable; as. N 
to the debtor. 5 
; 11. Bygone fue-duties, tho? it is agreed by. 
all, that they belong to the pe senke 
'% Ccutors, as a moveable ſubject, have neverthe=" 1 7 
Has leſs been found heritable with reſpect to the 
% debtor, H. 14. which appears not quite con- 2 + 
ſiſtent ; beſides, it is certain, that the rents 4 * 
8 of land, owing by a tenant at his death, af- Y n 
a fect the tenant's executors; and by the ſame” © 


+ reaſon, feu-duties due by a vaſial, "a are 


= 


% 
* 


* 
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As the rent reſerved "ap tha fig uperiour, _ 
to affect the vaſſal's executors. A bond ta- 
ken to the creditor and the heir of his body, 
and failing him, to a ſubſtitute, is in the opi- 
nion of ſome lawyers, Sr. Ant. v. bond heritable, 
P- 17. in ſo far moveable, that the creditor 
can bequeath it by teſtament; and yer the 
method of making up titles to this bond after 
the creditor's death, is by ſervice as heir of 


proviſion, which is a method of tranſmiſſion 1 


proper to heritage: but it is a rule mote a- 
greeable to the analogy of our law, that no- 
thing which goes to the heir by ſervice, can be 
carried off to his prejudice, eicher by a deed on 
deathbed, or even by teſtament. 
12. All queſtions, whether a right is heri- 
table or moveable, muſt be determined ac- 
- ., cording to the condition of the ſubject, at the 
time 1 the predeceſſor's death. If ir was he- 
table at that period, it muſt belong to the 
heir; if moveable, it muſt fall to the execu- 
Without regard to any alterations that 
have affected the ſubject, in the inter- 
_—— mediate period between the n $s death - 


. 5 andthe compericign. 
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Origin of I Eritable rights are governed by the feu- 
- the feudal E gal law, which'owed its origin, or at leaſt 
"bag its firſt improvements, to the Longobards, whoſe 
Kings, upon making irruptions into the R- 
man empire, the better to preſerve their con- 
queſts, found it their intereſt to make grants, 
to their principal commanders, of great part of 
the conquered provinces, to be again ſubdivi- 
ded by them among the lower officers, under 
the conditions of fidelity and eee ber. 45 
vice. 
Conſuetu- 2. The feudal conſtitutions an: uſages were : 
dine; feu- firft reduced into writing about the year 115% 
— by two lawyers of Milan, under the title ofi> 
conſuetudines feudorum, and have been fi — 
ed to Juſtinian s Novels, in almoſt all the edi 
tions of the body of the Koman law: None 
the German Emperors appear to have expreſiſ 
confirmed this collection, by their eee 
but it is generally agreed, that it had theit 
tacite approbation, and was conſidered as the * 
conſuetudinary feudal law of all the countries 
ſubject to the empire. No other country has 
. ever acknowledged theſe books for their law z * 
but each ſtate has formed to itſelf ſuch a ſyſtem | 
of feudal rules, as beſt agreed with the genius 
of its own conſtitution. In feudal queſtions 
» therefore, we are governed in the 72 Place i 
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by our own ſtatutes and cuſtoms; where theſe 
fail us, we have regard to the practice of 
neighbouring countries, if the genius of their 
law appears to be the ſame with ours; and 


ſhould the queſtion ſtill remain doubtful, we 


may have recourſe to theſe: written books of 


the feus, as to the original plan on which all 


fer dal ſyſtems have proceeded. | | EL 
3. This military grant got the name of fey- Definition 
dum or beneficium, and was defined a gratuitous of feus. 


right to the property of lands, made under the 
conditions of fidelity and military ſervice, to be 
performed to the granter, by the receiver; the 
radical right of the lands ſtill remaining in the 
granter. Under lands in this definition, are 
comprehended all rights or ſubjects, ſo con- 


nected wich land, that they are deemed a part 


thereof; as houſes, milns, fiſhings, juriſdi- 


| Sons, patronages, &c. Tho' feus in their _ 
s wer?“ original nature were gratuitous, they ſoon be- 
115% ö came the ſubject of commerce; lib. 1. frud. 1. 
title g e 16.4 ſervices of a civil or religious kind 
bjoins were frequently ſubſtituted in place of military, 1 
ie . . 2. 5. 2. and now of a long time, ſe r: ¾ 
one of every kind have been intirely diſpen- | 
prefely Lich, in certain feudal tenures. He who 
orityy® 1 Mes the grant is called the ſuperiour, and 
] ther wo receives it, the vaſſal, The ſubject 
as the "or the grant is commonly called the feu, tho?, 
untries that word is, at other times, in our law, uſed | 
ry has © do ſignify one particular tenure (2. 4. 2). The 1 
law ; intereſt retained by the ſuperiour in the feu is 7 
ſyſtem ſtyled dominium directum, or the ſuperiority ; . 
genius and the intereſt acquired by the vaſſal, domi- „ 
eſtions | um utile, or the property. The word fee is | 
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place F promiſcuouſiy applied to botb. 
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4. Alodial goods ar eee eee 


which are underſtood, goods enjoyed by the own 
er, independent of a eng All moveable: 
goods are allodial ; lands only are ſo, when they 
— given without the condition of, fealty or ho- 
| In this ſenſe, all ſubjects, immoveable 
as dh well as moveable, were allodial by the Ro- 
man law; but, by the feudal ſyſtem, the ſa- 
vereign, who is the fountain of feudal rights, 
reſerves to himſelf the ſuperiority of all the. 
lands, of which he makes the grant; ſo that 
with us, no lands are allodial, except theſe of 
the King's own property, the ſuperiorities 
which the King reſerves in the property lands 
of his ſubjects, and manſes and glebes, the 


right of which is compleated by the preſby- f E | 


| terie s deſignation, without any feudal grant. 


5. Every perſon who is in the right of 1 5 | 
e immoveable ſubject, provided he has the free 
Satrights, adminiſtration of his eſtate, and is not debart, 


red by ſtatute or by the nature of his right} 


may diſpoſe of it to another. Nay, a vaſlaly 


the? he has anly the dominium utile, can fu 
feu his property to a ſubvaſſal by'a. ſubalkens 


right, and thereby raiſe a new deminim m 
Aum in himſelf, ſubordinate to that Which 
in his ſuperiour; and ſo in fimtum, he 
vaſſal who thus ſubfeus, is called the ſubva fas, 
immediate ſuperiour, and the vafſal's oper“ 


our is the ſubvaſſal's mediate e Pas- 


from grant. 


piſts are debarred by 169 2 6. 2 
ejudice 10 


ing gratuitous rights” 

heir. TI 

Who can 6. All perſons who arenot Aifibled'by law, 
receive may acquire and enjoy feudal rights: Perſons 
Ren. excommunicated vers by 1609: g. 3 3. declared 
incapable 


ay 
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own lands; and charters of reſignation or ad- 


* 


judication, of lands holden of the, crowa, were 


diſcharged to be paſſed in their favour, aid. 
c. 4. 3 but theſe diſabilities are taken off, 1690. 
c. 28. Papiſts cannot purchaſe a land eſtate 


by any voluntary deed, 1700 c. 3. Aliens, 
who owe allegiance to a foreign Prince, cannot 
hold a feudal right without naturalization; 


and therefore where ſuct privilege was intend- 
ed to be given to favoured nations or perſons, 


N 
F * 
4 
2 
* 2 1 * * . 
Ari ar . 


ir 


acts of naturalization were neceſſary, either 


all members of any court of juitice, from buy- 
ing claims of heritable rights depending in 


general, 1558, c. 65. 06.1669, c. 7. or 
ſipecial. The act, 1594, . 216 diſcharging 


court, does not annul the ſale, tho? it ſubjects 


the buyer to deprivation, F. 20. Dec. 1683, 
Purves. 7 0 


þ % Every immoveable ſubject, capable of What ſub - 


commerce, may be granted in feu. From this jects may 


general rule is excepted, 1. The annexed pro- 


perty of the crown, which is not alienable 


Without a previous diſſolution. in Parliament. 
ailzied lands, which are deviſed under 
Sondition that they ſhall not be alienated. 


efectually alicnated by the heir apparent (i. e. 
r entered); yet ſuch alienation becomes ef- 
eckual upon his entry, the ſupervenient 
right accruing in that caſe to the purchaſer z 


which is a rule, applicable to the alienation of 


all ſubjects, not belonging to the ſeller at the 
time of the ſale. The ſetting tacks of the 
rents or revenues of burghs royal, whether pro- 
ceeding from lands, lings, mills, Sc. for 


more 
* * 
* * f 


be grant- 
ed in feu. 


e eſtate in baereditate jacente, cannot be 


n 
e 


> IA, * 
"54 4 
WR 5 


ee ee n oy. 
1491, c. 36.; but as there is no prohibition, 

with regard to tacks or ſeus of the lands them- 
ſelves, theſe therefore may be effectually grant- 

3 | ed by the magiſtrates, 'roveichitanding che che 

1 ſtarute, ME. 22:4 0062 Ae 


3 * 8 8. The feudal right, or 48 ie "Y called, 
EE 8} ' charter, inveſtiture, is conſtituted by charter and ſeiſin. 


1 By the charter, wie underſtand that writing, 
2 I : which contains the grant of the feudal fubject 
= co the vaſſal, whether it be executed in the 
g proper form of a charter, or of a diſpoſition. 
| Charters by ſubject- ſuperiours are granted, ei- 
ther, 1. A me de ſuperiore meo, when they are 
to be holden, not of the granter himſelf, but 
of his ſuperiour. This ſort is called a pubſic 
Holding, becauſe vaſſals were in antient times 
1 publicly received in the ſuperiour's court, Be- 
33 | Fore the pares curiae or co-vaſlals. Or, 2% f- 

—_ . mie, where the granter diſpones the lands to 
4H Rs in holden of himſelf; theſe. were called ſomes 
= 8 times baſe rights, from bas, lower; and Wn. 
—_ - times private, becauſe, before the eſtabiſu . 
8 | of our records, rbey were eaſily concealed an 
* | third parties. An original charter is ay 
which che fee is firſt granted: 4 char 
1 ogreſs is a renewed diſpoſition - of chills 
e. g. a Chatter by a ſuperiour to the heir Wan 
valſal, or by a vaſſal to 4 fingalaf Tack A 
be holden of the granter's Tuperioat;" f 
charter of adjudication All Joubrfol clauſes 
in charters by 12 0 t to be conſtrued 
—_— In an agreeablenels en be original right; 
== and all clavſes in the original charter, ate under- 
=— | LY to be iniplie> in the IM Pro- 
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90. 
| that I 
| Jet: every at contained in the clauſe of 


sens 


* if 1 4 ng ard akeraton, [5 


7 201. 


The fir * in an rie aht is its con- 
the narrative or recital, - which expreſſes the * 


names and deſignations of the granter and re- 
ceiver, and the cauſes inductive of the grant. 
If the grant is made for a valuable conſid 
tion, it is ſaid to be onerous; if for love and 


favour, gratuitous. The diſpoſitive clauſe of The air. 
a charter comprehends the ſubjects thereby diſ- 3 
poned, deſeribed either by ſpecial boundaries clans. 


or march ſtones, (which is called a — 
charter) or by ſuch other characters as may ſuf- 
ficiently diſtinguiſh chem. In this clauſe is in- 
ſerted the order of ſucceſſion, and limitation 
of the fee, which was, by our more antient 
Kyle, inſerted in the clauſe of fenendat. A 
charter regularly carries right to no ſubjects 
but what are contained in this clauſe; tho? 
they ſhould be mentioned in ſome other clauſe 


ol the charter. In charters by progreſs, a clauſe A 


of wovedamus is ſometimes thrown in, whereby of 


the ſuperiour grants of new (de nous) certain * 1 
ches ſpecially mentioned. Such charters 


(have che effect of an original grant, . as to theſe 
ſubiecks and conſequently imply a charge 


: desde baff, of all burdens K their pro- 


Ny, prior to ſuch h grant. Are 47 5 
— hs than renewed rights bw ſome 
been formerly, dit) poned to 15 1455 


Kovedamus is deemed to be conveyed to the 
vaſſal, tho there mould have been no antece- 
dent title to it in his p rſon, 2 Feb. 1680, 
e 706 17 37 heritors, 1 


* 
* 10. The 
= 
* 


era rative. 


wha 


* 2 the Bock I 
The te- The clauſe ;4 1 (from its gl 
— 2 tenendas praedi 22 terras) e d for- 
mmaerly the particular tenure by which the lands 
=  . __ were tg be holden, but now contains little more; 
= than an unneceſſary enumeration of the parts 
. and pertinents of the ſubject to be holden as a 
The red: fee, The clauſe of . (from the words, 
. * reddendo inde annuatim) ſpecifies the particular, 
| duty or ſervice, which the vaſſal is o pay or, 
perform to the ſuperiour; and by the preſent. 
5 ſtyle, points out alſo the particular tenure * 5 


>» SL holding n 

8 Clay i of 11. The clauſe of warrandice, is that — 
8 pa which the granter obliges bimſelf, "that the, 
W., Sce, - fight ins N ſhall be effectual to the receiver. 
BY Perſonal Warrandice is either perſonal or real. Perſons; 


Warran- al, e where the granter is only hound 
dice is ei- perſonal 92 is either, 1. Simple, that the, 


Pg 


ther ſim- 
Pie, 


granter ſhall do no deed in prejudice of the, 
right; and this ſorr, which is confined to f 
from ture deeds, is implied even in donations. Or 
A: * 2. warrandice from fact and deed, by a 
the granter warrants, that the right neith 1. | 
been, nor ſhall. be hurt by any fact, he 
This is generally ſtipulated, where 7 3 
compounded for leſs than the ſums « tained ,. 
in them; and ſometimes the clauſe is; 0 con 
ceived, as to reach alſo to the facts, of the 
granter's predeceſſors or authors, from n 
Or abſo- he himſelf derives his right. 1 abſolute:. 
C lune. warrandice contra omnes mortales, (warrandice. 
_ at all hands, and againſt all deadly) where 


*. 


*＋ 


L 
+ 
; 


| 
_ the right is warranted againſt. allfUefedts, in i,, WF: 
Wa : . IF 
14 which may carry it, off from the receiver, ei- 
—_ ther wholly, or in part. Where a ſale of lands 8 
1 proceeds upon an onerous cauſe, the granter 
4 "A 18 
ut 3 Ws 
ll 1 * Fu 
1 $ q 
1 


rin 
= tion, that it has crept'in by the nee 


fot an allequate price, the ſovereign is In the 1 » 


SYS in Abc Vain len r 95 8 
ſhould be no clauſe f warrändice, but; in aſ- | 
ſignations to debts, no Higher warrandice mer 7 
from fact and deed is implied. F. 4. March wo 
1707, Ridge." OTE Rt? | 
12. No warrandice can be ſtretched: to werte. 
grounds of eviction, poſteriour to the date of the dice how 
right warranted : for the receiver, as he has the 
whole benefit ariſing from the after improve- 

ment of the ſubject, muſt run all the hazards: 

of its Aerieralon 12 Jah 1667, Watſon. 
Nay, tho' the ground of diſtreſs be anteriour 4 
to the ri ight, if it is founded in a public law, = 
warrandice is not incurred; | becauſe the rer. 
ceiver is preſumed to know the law, Hare.. of 
(ztinds) 6. Fan. 1682, Lumſden, and muſt Fo 
therefore ſuffer the loſs, . unleſs he has taken 
care to ſtipulate for himſelf 2 warrandice a: 
St that burden, 1. July 1668, Cl. | 


hen. Rights flowing from the e E 

—_ are reſumed gratuitous, oP no war- FRY _- ; 
dice ; and, tho fuch right ſho a bear war 2 
the clauſe is meffegrnal, from the 


the drown's officers. "Bat? where che 
ones lands, hot jure coral, bur 


ſaine caſe with his bh, and Fable to the 


ame e ee of Warrafdice with them, accor- _— 
Xt the nature 'of the right. Abſolute | 3 1 


in the aſſignation of a debt, im- 
that the debt is really due, And free 
tions, bur not that the deb. 
; and his Holds, cho che farts,” 
conttiints Aft debt ſhould be W to 
by aa to the affigney, 12. Der 2 7 


. 


Ziels e eee che Row 
man law, * „. haered. vel a8. vm. 51 


22 „ 3. Abſliits'Warfantice, ic caſe of evigtte 
11 2 of an, © affords an action to the diſponee againſt 


warran- the diſponer, for making up to him all that 
i m Halt Au ered dig the defect of 
* 7 the right ; and not ſimply for his indemtifi- 
e cation, by the diſponer's returning the price to 
=. - bim. This obtains, not only in irredeemable, 
1 but in redermable rights; fur in both, the war- 


1 randite ſtrikes againſt all defects in the right it : 
—_ ſelſf. Vet as warrandice is penal and confequent- 
= - I ftridai juris, it is not eaſily preſumed, nor is 

©." * $ Re the from 3 light ſervitude that may 

| affect the lands diſponed, '2 1. June 1672; an- 

| dilands. Repularipthethfparice 1 the e- 

% © Vvidtion 18 3 to intimate bis 

dliſtreſs to che diſponer, chat he may defeng 
te right granted by bimſelf; but, — ſuch. 

intimation ſhould not be made, the difpenen 


= does not loſe his right ot recourte; unless 
—_ mall appear, char in the proceſs of evictigg 
= - Das omitted a" relevant” defence, or fubjediae 


Himſelf to an in mpetent mean of prπν 

1 1681, Clirk— Falc. v. 1 211 ff 
7 14. Real warrandice is either, 1. Expreſs, 
| Fade. whereby in ſecurity of the lands- princypaliyy 
* 1difponed,/ other lands, called vat 
lands, are alſo diſponed, to which Pa 
1 — 5 ver may have recoufſe, in caſe the 
2 eee wake tacit, whic —_ 
NY 4 ituted by the exchange or excambion of on 
Ep + _ bs of ground with another; for, if the 
1 ds — carried off; from either of 


[ 3 | F 55 the parties, the law itſelf, without any pacti- 
1 A e * „ a up- 
1 OR I af of 


A 


Fier 


- 
* 


A 


receiving poſſeſſion 1 in his name. 


e ee Aich he bad given W 


exchange for the lands evicted, even tho a 


third party ſhould have acquired a zeal fm 
in them, prior to the evictioh, 25. Nov. 162 3. 
E. Melrefs :+ but this holds only, where the 
rights, by which the lands ace exchangedy rs 
preafly bear an excambioo.,.- 114 14 0497 

' 15. The charter concludes with a Precept of 
of ſeiſin, which is the command of che ſupe= 


riour granter of the right to his baihly, for 


giving ſeiſin or poſſeſſion, to the vaſſal, or 


his attorneys). by delivering, to him the — 


Ymbols. Poſſeſſion was, in the infancy of 21 
given by the ſuperiour himſelf to the v 

immediately upon granting the charter, in pre. 
ſence of the pores curiae, (the name given o 
the co · vaſſals who were equal to ons another 


in the ſuperiour's court) and this was ſty led 


the proper inveſtiture, , by which the vaſſal's 
right was compleated unico contextu. Precepts 
ot letters of ſeiſin, when they were firſt intro- 


duced, were made out in writings ſeparate from 


the charter; but now all precepts, on charters 
o wing from the crown, muſt be ingroſſed inthe 
charter or diſpoſition, by. 1672, c. 7. which by 
euſtomiwas ſoon extended to the caſe of all Be 
precepes/- without diſtinction. Any . * 
hole name may be inſerted in the blank, leſt yo 


zn the precept for that purpoſe, can execute 
| * Precept as bailly; and whoever has the 


tot ſeiſin in his hands, is preſumed to 
we a power of attorney from the vaſſal, for 


Inſtru - 
ment 


of a oy that poſſeſſion was actually gi- ſeifn. | * 
yen by the ſuperiour or his bailly, ro the * 


16. A ſeiſin is the inſtrument or atteſtation 


abr eee it eee, 2 ] 
name of infeſtment, tho? that word, in its 
proper ſenſe, ſignifies the whole feudal right, 
Gr. 187. For a long time, the — of 
the bailly's ſeal to the ſuperiour's charter or 
precept, Cr. 238. and ſometimes: the bailly's 
1 that he had given ſeiſin, 
compleated the vaſſal's right, without the atte- 
ſtation of a notary: but aſterwards, a noto- 
rial inſtrument came to be conſidered as a — 
ſary» ſolemnity, not ſuppliable, either | 
f of natural poſſeſſion, or even of Pa ; 
bk cial fact, that the vaſſal was duely entered to | 
poſſeſſion by the ſuperiour's bailly, = 
OW... The ſymbols, by which the delivery of | 
22 in Poſſeſſion is properly expreſſed, are, for lands, 
_ and ſtone; for rights of annualrent ta 
n,. payable in % a penny money; for 
2 of eiche, 4 bande of 2 [dl 
for parſonage teinds, a ſheaf of corn; for qu 
rifdietions; che book of the court; for patron 
ages, a pſalm book, and the keys of the 
church; for fiſhings, nett and coble 
milos, clap and happer, Sc. The ſeilin” 
muſt be taken upon the ground of the lande 
except here there is a ſpecial diſpenſation, "aw" 
in 1633, c. 28, Seiſins given, not by che, 
Seifin 9 bailly in virtue of a precept, but propimf⁴ 
. _ nibus of the granter, are generally uſed in 
5 . & rights granted to wives, children, or other 
8 conjunct perſons. When ſuch ſeiſin is neitheg®? 
3% ſubſcribed by the granter, nor ſupported by 
* a ſeparate. warrant from him, Hit is null, being 
the bare aſſertion of a notary; WB c ge, | 
; Regi ira 18. A ſhort abbrevinte of all ſeiſins, whe - 
ion Lest. * flowing from the crown, 1540, c. 79. or 
* trom 


* 


0 


from ſubject, 153, c. owns direct. 
ed to be entered into a record ef exchequerę 
for the benefit of all having intereſt ; but u 
more certain proviſion was made ih the reign) 
of J. VI. for the ſecurity of purchaſers and!) 
creditors, by an unprinted ſtatute paſſed art 
Faulkland, 3 1. July, andi recordecꝭ ãm the books 
of ſeder unt, 3. Novi2r59 934 and by another; 
made the year thereafter, mentioned in the 
index of the unprinted acts, 1 N, 
34. whereby the full tenor of ſeiſins, S way) 
to be regiſtred in the ſecretary's regiſter; withity! 
40 days after their date, under the'cerrificas 
tion of nullity. Fheſe acts were but little ob- 
ſerved, B. ſed. 6. Jan, 1 604; wherefore; a 
third act was made 16, c. x6: directing all 
ſeiſins and other real rights therein mentioned, 
to be regiſtred within ſixty days aſier their 
date, either in the general regiſter of ſeiſins 
at Edinburgh, or in the regiſter of the pant 
culat ſhire appointed by the act, which, it muſt 
be bſerved, is not in every cafe the ſhire with 
in which che lands 7 49106 
g This act does not, as the tp former 
render unregiſtred ſeiſins null 3 they are in- 
deed declared ineffectual againſt; third parties? 
hut they are valid : agaitiſte the granters and! 
their heire, From this ſtatute were excepted? 
ſeiſins of burgage tenements, probably from 
[any opinion ot the exactneſs, with which the 
tan clerks, who alone could be notaries 
thersto, 1969, c. 27. booked them in their 
Pretocolls or regiſters which lay open to all 
the leiges; but as this exactneſs ſometimes 
failed, 30, June 1668, Burnet;:burghge ſei. 
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fins were ordamned to be aged in the books 
3 3 of the burgh, 1681, c. 11. 4 
TC arceſtation of the keeper of the te- 
* DRE. cords on the back of the ſeiſin, that it was re- 
ed as regi- giſtred, was deemed a ſufficient regiſtration, - 
| r 1686, c. 19: bur as this weakened the ſecu- 
"ag * 1 rity intended from the records to ſingular ſuc- 
* 7  ceflors, the actual booking of ſeiſins, &c. is 
56 * now required, 1696, c. 18. Seiſins regular- 
ly recorded, are preferable, not according to 
their own dates, but the dates of their regi · 
ſtration, 1699, c. 13. the reaſon whereof 
may be gathered from the next act, 1693, 
n 
1 N neceſſarily ſuppoſes a ſuperiouy 
. FTP fight is by whom it is given; po right —— 
cCeonſtitu- Which the ſovereign, who acknowledges no ſu- 
cdeted with- periour, has over the whole lands of Scotlamily 
out ſeilin ig conſtituted Jure coronae without ſeiſin. "It 
ſeveral parcels of land, that ly contiguous #6 
= Oy another, one ſeifin ſerves for all, unleſs 
= - the right of the ſeveral parcels is derived rom” 


— 
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contigu- 
ous tene · different ſuperiours, or is held by diffefent 


ments. nures, ily 1729, Bank of Scotland. In dig 
And in te- contiguous lands, a ſeparate ſeiſin muſt he 
1 , nemet ken on every parcel, unleſs the ſovereign has 
1 united by 
a4 charter united them into one tenandry, by a chant 
; of unions. union; im which caſe, if there is no tpec 

1 place expreſſed, a ſeiſin taken on any part of 
= the united lands, will ſerve for the whole; 

{ ven tho* they be ſituated in different icke 
il : The only effect of union is to give the diſcon- 
_— tiguous lands, the ſame quality, as if they had 

=_— been contiguous or naturally united; union 
© therefore does not take off the neceſſity of ſe- 
parate ſeiſins, in lands holden by different te- 
NUTES, 


. | 


8 


buree, 3 of chai, diffs 
rent ſuperiours, theſe 2 — 
ee Where the . ſovereign, unites lan 
generally in · che clauſe of union declates the 
| fy 2 of earth and ſhoae, to be. ſufficient ot 
expreſſing che delivery, not only of the lands 
harndebions but of all other-fe udal rights or 1 
ſubjects conveyed by the charter, let them he 4 
ever ſo different in their enen . We * 15 
_ patronages, SC. "0. 
22. The privilege. of e high- Baron + 2 
_ right than union does, and conſequently in- 9 — 
cludes union in it, as the leſſer degree. This 
right of barony can neither be given nor tranſ- 
mitted, unleſs by the crown, 6. Fan. 1623, 
Artis; bur the quality of fimple union, be- 
ing once conferred on lands by the ſovereign, 
may be communicated by the vaſſal ro a ſub- 
waſſal, 23 Jan. 1625, Stuart, Tho) part of 
the lands united or erected into a barony 1 
old by the vaſſal to be holden 4 n, the whole 
union is not diſſolved; what remains unſold 
netains che quality Theſe and all other feu- 
dal privileges muſt be granted in che charter, 
not in the ſeiſin ; for the ſeiſin is dot intended 
i confer any new right, but merely for com- 
_s ſuch emen Sie bude 2 
THE: 2 N = 
* 5 A charins at by gin 2 A chintes 7 
not transfer the property, it creates only a 5 8 e | 
ſonal action againſt che granter 3 and, à ſeiſin eiſin after ſeilin 
of itſelf bears no faith without its warrant: it 
is the charter and ſeiſin joined together, that 
conſtitutes the, feudal right, and ſecures the 
receiver againſt hates of all poſteriour ſei- 
amps even tho' the Semi on which 4 


mres, Pr 


66 


| ſhould ai to his: 3 ab Kill more, 
1 all qualities burdening his author's 
right, contained in latent perſonal declarations 
or back: bonds, which have not been Went 
litigious before his iin 
"All reat 24. No quality which is deſigned s a. tw 
burdens or real burden on a feudal right, can be effe- 
wuſt be Ctual againſt ſingular ſucceſſors, if it be not 
uſerted in inſerted in the inveſtiture. By our former pra- 
frm Qt Rice, it behoved to be fully expreſſed in the 
= ſeifin, which is made public by the record, 
F. 27. Nov. 1711, Lady Montboddo: but it 
was found, 26. July 17 375 creditors. of Smith, 
th a general reference in the ſeiſin to the 
burdens ſpecially, contained in the charter, 
was ſufficient to m. ke a real burden; tor that 
the charter is truely a part of the inveſtitures 
Whatbar- It the creditors in the burden are not particu- 
dens are larly mentioned, the burden is not real; for 
1 no perpetual unknown incumbrance can be 
cCreated upon lands, Fuly 1734, © creditors of 
Maclellan. Where the right itſelf is granted 
with the burden of the ſum therein mentioned 
or where it is declared void, if the ſum be not 
aid againſt a day certain, the burden is real g 
i where the receiver is ſimply obliged by his 
acceptance to make payment, the clauſe is e 
fectual 9 598 5 1 80 him and his heirs, F. 1065 
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\ Eudal ſubjects are chiefly diſtinguiſhed by Wand. . 
their different manners of holding, which holding, 
were either ward, blanch, feu or burgage. _ 


W 


; 

1 Ward- holding, which is now aboliſhed by 

„ 20m. G II. c. 30. was that which was granted 

e for military ſervice. Its proper reddendo was, 

** ſervices or ſervices uſed and wont, by which laſt, 

it was meant the performance of ſervice, when . 
Y: ever the ſuperiour's occaſions required it, As Was ori- 
ye all feudal rights were originally held by this ginally - + 
r tenure, ward- holding was in dubio preſumed. Preſumed, 


Hence, tho' the reddendo had contained ſone 
ſpecial ſervice, or yearly duty, the holding was. | 
preſumed: ward, if another holding was not | 
porvienlarly;oxprefied... . ain Pen-bold- 
2. Feu holding is that whereby the vaſſal is ing. | 
obliged to pay to the ſuperiour a yearly rent in I 
money or grain, and ſometimes alſo in ſervices - Mi 
of a civil nature, as plowing, reaping, car- 3 
riages, Ic. nomine feudi firmae. It has a ſtrong 
reſemblance to the Roman emphyteuſis in the rt reſems. 
nature of the right, the yearly duty payable by blance to 
the vaſſal, the penalty in caſe of not punctual Pra: 
payment, and the reſtraint frequently laid up 
on vaſſals by their feu charters, not to alienate 
| without the ſuperiour's conſent; but all clauſes 
de non alienando, are now diſcharged, by the 
foreſaid ſtature for aboliſhing ds. * 


* 53 
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This kind of tenure was introduced for the 
incouragement of agriculture, the improve- 
ment of which, was conſiderably obſtructed by 
the vaſſal's obligation to military ſervice. The 
ſtarute, which firſt mentions it, is, 14.57, c. 71. 
tho' it appears to have been a tenure known 

in Scotland, as tar back as leges burgorum, c. 


100. 5 a | 
3. Blanch-holding (not untike the frudum 

g. Francum of the Lombards) is that whereby the 

voafſal is to pay to the ſuperiour an eluſory year- 
ly duty, as a penny money, à roſe, a pair of 
gilt ſpurs, c. merely in acknowledgment of 

the 1 ere nomine albas firma. This du- 
w 


, When ty, Where it is a thing of yearly growth, if it 


guties can be not demanded within the year, cannot be 
be exacted exacted thereafter; and where the words, % 
after the petatur tantum, are ſubjoined to the reddendo, 
Pear. they operate a diſcharge to the vaſſal, whate- 
7 8 ver the quality of the duty may be, if it is not 


aſked within the year. The Lords of exche- 
quer were by 1606, c. 14. diſcharged from 
exacting any converted value for blanch duties 
payable in kind. By our preſent practice, 
fuch duties are uſually valued in the inveſti- 
tures themſelves, to a certain ſum in money; 
but even where they are not, their values con- 
tinue to be exacted by the cron. 
4. Burgage- holding is that by which bor- 
rows royal hold of the ſovereign the lands 
which are contained in their charters of erection. 
This, in the opinion of Mr. Crazg. p. 80. does 
not conſtitute a ſeparate tenure, but is a ſpecies 
of ward-holding; with this ſpeciality, that the 
vaſſal is not a private perſon but a A 
ty; and indeed, watching and warding, 


K. 
* 
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— 
* 
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is the uſual. ſervice contained in he 1 of. 
ſuch charters, might be properly enough ſaid 
ſome centuries ago to have been of the milita- 
ry kind. As the royal-burgh is the King's uaſ- 
ſai, all burgage-holders hold immediately of , 


burgeſſes, and give ſeiſin to them, act, not 
as ſuperiouts,” but as the King's baillies ſpe- 
cially" authoriſed thereto, by 1567, c. 27. 


charitable uſes, are ſaid to be miortified, or 
granted ad manum mortuam; becauſe all . 
lities muſt neceſſarily be loft to the ſuperiour, 
where the vaſſal is a corpotation, which never 
dies. The lands mortified, in times of po- 
pery, to the church, were granted in ogy els- 
moſynam ; the only ſervices preſtable by the 
vaſſal were prayers, and ſinging of maſſes for 
the ſouls of the deceaſed, which approaches 
nearer to blanch- holding than ward. The 
poſes of ſuch grants having been, upon the re- 
formation, declared ſuperſtitious, the lands. 
mortified were annexed” to the crown : but 
mortifications to univerſities, hoſpitals, Sc. 
were not affected by that annexation; and 
lands may at this day be mortified to any lawful 
* . by bn or 75 leu- holding. 
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the crown: the magiſtrates therefore, when on, the 
they receive the reſignations of the particular valial. 


5. Feudal ſubjects, granted to churches; — 
monaſteries, ot other ſocieties for religious or tion. 
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Rn HE righs. of the 2 continues: 
rights of unimpaĩred notwithſtanding: the feudal 
ſuperiori- grant, unleſs in ſo far as the dominium utile-or 
ty. property is conveyed to his vaſſal: his infeft-· 
| ment in the lands ſubſiſts, and his heir is in- 
titled to be veſted, not in the ſuperiority only, 
but in the lands themſelves, of which his prey. 
deceflor had diſponed the property. Hence, 
he can purſue all real actions, concerning the 
lands, againſt every perſon, other than the 
vaſſal or theſe deriving right from him, ſee 
19. Nov. 1624. L. Lag. The ſuperiority: 
carries a right to the ſervices and annual duties: 
contained in the reddendo of the vaſſal's charter. 
The duty payable by the vaſſal is a detitum 
* fundi ; i. e. it is recoverable, not only, y,4 
perſonab action againſt himſelf, but by à real 
action againſt, the lands. The ſervices pre: 
ſtable by him, if they are annual, as plowing, 
cutting of corns or hay, Sc. mult be exacted 
within the year, 30. Jan. 1624, L. Carnouy. 
The ſervices of perſonal attendance by hoſting, 
hunting, watching and warding, due by High: 
land vaſſals, are aboliſhed, 1 m0. Geo. I. St. 2. 
c. 54. 3 and in lieu thereof, the ſuperiour is 
1 intitled to a certain annual payment, to be 
fixed by the court of Seſſion, if the parties 
e cannot ſettle | F 
: | 3, Beſides 
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riority, there are others, which, becauſe they rights of 


depend upon uncertain events, are called car 
ſualities. 
holding, while that tenure ſubſiſted, were 


lity of ward is that whereby the ſuperiour was 


intitled to the full rent of the ward-lands, af - 
ter the vaſſal's death, during the heir's mino- 
rity ; becauſe the heir, in that period, was in- 


The caſualities proper to a ward 


* 1 
Xa) * 
* * 
we” . 
„ 


ward, recognition and marriage. The caſua- Cafuality + 7 


of ward. 


capable of performing military ſervice. The 


written feudal law, which knew no ſuch caſua- 


lity, allowed the minor to ſerve: by a ſubſti- 
tute, Arg. lib. 2. feud. t. 26. . % minori ; but 


it has obtained with us, as far back as Mal- 


colm Mackenneth : and at firſt, it comprehend- 
ed the office of tutor of law to the heir, the 


— 


J. VI. Cr. 394.—Skene v. varda. 175 
3. The right ariſing to the ſuperiour from 


remains of which continued till the reign of 


this caſuality could not be hurt by any debt or 


deed of the vaſſal, not conſented to by the ſu- 
periour. But, 1. if the ſuperiour was charged 


by an adjudging creditor of his vaſſal to enter How „ 


im in conſequence of 1469, c. 37. the ward 


falling thereafter by the death of the vaſſal and 


he minority of the heir, was burdened with 
he adjudger's debt. 
pard-vaſſais, holding of the crown, were al- 
owed to ſubſet their lands in feu- holding; and 
he feuars were ſecured againſt the ward of 
heir immediate ſuperiours, on payment to the 
rown of the yearly feu duty contained in their 
Tharters, while the ward continued. Under 


ſtricted or 


burdened, 


2. By 1457, c. 71. the 


#- 


olour of this act, the power of ſubſetting was 


: Tumed by the vaſſals of ſubje&t-luperiours: 


but 


» 
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but theſe + were diktiarged- from ſubfeuing 


without the conſent of te ſyperiour, by 1606, 


c. 12. and the proh bition is extended to che 
crown's vaſſals, by 1633, c. 16. 


4. Ward was burdened with the charg of 


upholding the houſes, incloſures, Cc. in of 


condition during the heir's minority, and with 


an aliment to the heir, if he had no ſeparate 


means of ſubſiſtence, 1491, c. 25:—1535,"c 
15. It was allo affected with the terce que to 
the vaſſal's widow, and wholly excluded -4 
the courteſy belonging to the ſurviving huſ- 
band of the laſt female vaſſal ; for theſe, - be- 
ing the proviſions of law, were effectual with- 


out the ſuperiour's conſent. It was ſometimes 


reſtricted by the inveſtiture, to a certain ſum 
to be paid annually by the minor heir, in place 
of the full rents: this was called taxed ward, 

and the other imple ward; the taxed duties 
were debita fundi. Ward regularly expired at 


How the heir's age of 21 years, if a male, becauſe he 
ward ex- was then fit for military ſervice: in females, 


pos, 


it laſted only til! 14, which was the age at 


which women were marriageable by our old 
law; fee R. M. I. 2. c. 48—Skene v 


In the caſe of co heireſſes, the ward deter 
ned at the eldeſt's age of 14; for heirs por- 
tioners are proprietors pro indiviſo, and ſo 
each of them is vaſſal in every part of the 
ward lands. 

5. Recognition was not ſimply a cxfiialivy; 
but a total forteiture of the ward lands, arifin 
to the ſuperiour from the alienation” by the al 
ſal of more than the half thereof to a ſtranger, 
without the ſuprriour's conſent. By the feudal | 
cuſtoms, it was only the part alienated which 

recognoſced, 


Ar „% the e, 
nag recognoſced, 15 lib. 2. feud, t. 38. It was in⸗ 

506, troduced to puniſh the yaſſal's logratityde, and 

the to prevent the . transference. of the lands to a 

Fa family which might be unfriendly to the ſupe- . 

e of riour. It took place in all ward-holdings, e- 

ood ven taxed z but in no other holding, without an 
with expreſs claule in the right, | Legal alienations Was in. 
race by adjudication drew no forfeiture after them ; ferred 

5, 1 but all voluntary deeds, whereby the lands all volan- 

ue to were either ſold or burdened, did infer it, as fy alie- 

1 b wadſets or rights of annualrent; but not . 
— rights of warrandice, becauſe theſe are noet ; 


preſent deeds of alienation. A right of annu- 
alrent, tho* granted over the whole ward-lands, 
inferred no recognition, if the ſum thereby ſe- 
cured was below the half thereof ; nor an im- 
proper wadſett, when the back-tack duty was 


within the half of the yearly rents, 7. July > © 
1681, Hay. Where there was no right effe- _ 
ctually alienated, e. g. if the charter or ſeiſin | "i 
were intrinſically null, recognition was not "x 
incurred. ee 13 1 | = 
9. Tho? the vaſſal alienating Was minor, Of the 2 | 
the lands recognoſced: but a vaſſal, whoſe vaſſall. 


lands were ſubject to a right of redemption in 

favour. of another, tho he, might, by aliena- 2.8 - 

ting, forieit the intereſt which he himſelf had © © » 

in the ſubject, could not hurt the reverſer's ; 23 3 

right: nor could deeds done by a vaſſal inhi- 

bited, poſteriour to the inhibition, hurt the 

right of the creditor inhibiter, 1686, c. 15. 

All were deemed ſtrangers to the vaſſal bur 3 z 

theſe who were aliogqui ſucceſſuri, i. e. theſe, ſtranger. = 

who, if they had ſurvived him, muſt neceſſar- _ 

ly have ſucceeded to him, tho? there had been 

no diſpoſition: recognition was therefore i- 
es curred 
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gainſt it, 


Caſuality 


age, 
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curred by the vaſſal's alienation to his brother, 
tho” he was at that time next in ſucceſſion, be- 
cauſe the vaſſal might have afterwards had 
| heirs of his own: body, 29. July 1672, Lord 
Hatton; and by a wife's alienation to her 
huſband, Edgar 13. Jan. 19125, Sir Ja. Hall. 
1 purchaſer, buying from a ward-vaſlal 
the ſmalleſt part of his lands, was not ſecure 
without the ſuperiour's confirmation; for, if 
the vaſſal afterwards fold what with the firſt 
1 exceeded the half, both the firſt and 
laſt alienations, and all likewiſe that remain- 
The foe. ed unſold, recognoſced to the ſuperiour. The 
nad | firmat f an infeftment, th 
riour's ſuperiour's confirmation of an inſeftment, tho? 
conſent ſe- it ſecured the ſubject confirmed againſt the ef. 
cured a- fect of prior alienations, did not hinder theſe 
rior alienations from being brought in com- 
puto with ſubſequent ones, ſo as to make the 
reſt of the ward- lands recognoſce, F. 53. 
But a charter of novodamus implied a confirma- 
tion of all prior deeds of alienation, and con- 
ſequently hindered them from being conjoined 
with alienations made after the novodamus, ſo as 
to infer recognition, ibid. 

8. Marriage, or maritagium, was that ca- 
ſuality, by which the ward - ſuperiour was in- 
titled to receive from the heir of his former 
voaſſal, after the age of puberty, a certain ſum 
8 as the value (avall) of his tocher: in ſome 
single caſes, the ſingle avail was due; in others, 
2 the double. This caſuality if no where menti- 
double oned in the feudal cuſtoms /' but we have re- 
'* avail. ceived it, as far back as the books of the ma- 

jeſty, J. 2. c. 483 it 1 N only in ward- 
holdings, unleſs Where there was a ſpecial 
clauſe in the charter importing it. In ſome 
; e Charters, 


* 


of marri- 


H. Tit. . ro the Superior. nay 

her, charters, moſt commonly in theſe where the 

be- ward was taxed, the caſuality of marriage was 

had alſo taxed to a liquid ſum, which in that caſe, 

ord was debitum fungi, being of the ſame nature 

her with the taxed ward -· dutie. 

all. 9. This caſuality took its riſe, chiefly from 

aſſal the right that the ſuperiour was underſtood to 

cure have, over the perſon, as well as eſtate of the 
r, if minor heir, Q. Att. c. 93. : antiently there- 
firſt fore, it affected only minor heirs, who after 
and puberty refuſed to marry upon the ſuperiour's 
Nain- requiſition; but afterwards the ſingle avail be- 

The came due, tho? the heir had been major at the 
tho death of his predeceſſor, and he himſelf had 
ne ef- died, neither married nor required by the ſu- 
theſe periour to marry, 3. Jan. 1677, Campbell. In : 
com- MF the caſe of heirs portioners, only one marriage 
ce the was due, becauſe heirs portioners enjoy the _ 
8% eſtate pro indiviſo, as if they were but one per- 
irma- ſon ;; tho? the contrary practice obtained in oy 
con- Sir Th. Hope's time, Min. Pr. 47. 48. Marri- | 
joined age could not poſſibly fall, where the heir was 
, fo as married before the predeceſſor's death, nor 
1 where he had died before puberty. The ſu- 
at c4- periour's expreſs conſent to the heir's marriage 
vas in- was conſidered as a renounciation of the caſu- 
former ality, D. 434. ty 3 
n ſum 10. In eſtimating the avail of marriage, Single a- 1 
ſome the preciſe ſum got in tocher was not conſider- vail horn. 
others, ed, but what the heir might from his fortune * I 
menti- reaſonably expect. The court of Seſſion, anns | 3 
ve re- 1674, fixed the modification of the ſingle a- I 
ie ma- vail to three years free rent of the vaſſal's eſtate, = 
ward - D. 202.; afterwards they brought it down  _ 3 
ſpecial to two years, F. 7. Nov. 1701, Baird. The Double :: ] 
u ſome double ayail was due, where the ſuperiour ha- all when 
r Bn ving = 
; 1 
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Mig offered a wife go the heir, who was in all 
— 12 equal, the heir not only refuſed the 
= woman offered, but married another, 2 Ait. 
1 c. 91. F. 2. and c. 93. At firſt, the double a- 
Hao e. Vail was eſtimated at two ſingle avails; but 


mimated. by the later practice, it came to be fixed to 
| ey three years free rent of the eſtate belonging to 
the vaſſal. And in the eſtimation of either of 


| the avails, not the ward-lands only, but all 

—_  -- the other eſtate of the vaſſalwas brought in com- 
=. |. P#to, as it ſtood at the death of the predeceſſor, 
—_ after deducting the debts, 19. June 1630, 

77 TREE PARTS TR 

| 11. Where a vaſſal held different ward fees 
Marriage of different ſuperiours, the marriage was due 
Bs 2 only to one ſuperiour, becauſe the heir could 

£1928 fa- be married but once: in ſuch, caſe, the ſupe- | 
periour, riour, from whom the vaſſal's predeceffors in 
blood bad' got the firſt feudal grant, was in- A 
ritled to the caſuality, as eldeſt ſuperiour 3 t 
fince he ought not to be cut out of his right, Ml 1 
by the vaſſal's afterwards acquiring ward-lands 
from another: but the ſovereign, who is the 

King al- fountain of feudal rights, was always conſiders 
ways the ed as the eldeſt ſuperiour, tho” the right grant: 
eldeſt, ed by him ſhould have been poſteriour to the 
NS rights of the vaſſaPs other ward-holdings ; and 
it was enacted in favour of the crown vaſſals, 

who ſhould get their holdings changed from 

ward to feu or blanch, that they ſhould be 

\. exempted from the marriage that might be 

| claimed from them by other ſuperiours, as if 
the lands, whoſe holding was' changed, had 

ſtill continued to be holden ward, 1661, c, 

ES ES | | 1 12. By. 
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| 12. By the late ſtatute for aboliſhing ward, Ward. 

holdings, the "tenure of the lands, Holding © l. 

I payment of oe penny Scots yearly, I Pe j -H 

tantum; and the tenure of m_ e al . _- 

jects into feu, for payment of ſuch yeariy feu. 

row in money, victual or cattle, in place of = 
all ſervices, as ſhall be fixed by the court f | 
Seflion': the following rules have accordingly 
been ſettled by AA. S. 8. Feb. 1749. In lands 
that are held ſimple ward of a ſubject, one fer i 
cent, of the rent 1s to be paid as a y.canly feu- of e 1 wo 1 
duty on account of the marriage, and one per TK oo 
cent. as the value of the other caſualities : where | 1 

e the vaſſal holds other lands ward of the King, 

d he is not lyable in any feu- duty on account ' 

e- the marriage: in lands holden taxed ward of ß 

in a ſubject, two per cent. of the ſum taxed by te 

n- | WW. charters is to be paid yearly, as the value of al! 

rs the caſualities, whether the vaſlal holds other NI 

it, lands of his Majeſty: or not. A doubt having 

ds ariſen, whether the principality-lands were in- 

he cluded in this ſtatute, and in what manner the - 

er- vaſſals holding of the Prince were to / he recei- / 

"t- ved, an act paſſed, 25m0G. II. c. 20. giving 

he to the: King the ſame powers that had been for- 

nd merly exerciſed by the Kings of Scotland over | = 

ls, the lands of the principality, when there was _ 

>m \W no Prince; in conſequence of which; his Ma- 2 

be jeſty, by a warrant under the Privy Seal, Jan. _ 

be 1753, ſignified his pleaſure, that all lands, for- 

s if merly holden ward of the Prince, ſhould, for 

1ad the future, be holden blane nn. S 

FF, 13. The only caſuality or rather forfeirure Irritaney / - 

= proper to feu-holdings, is the loſs or tinſel of of feus 4 oY 

By be feu-right, by the neglect of payment . . 


8 


tum cange 


: the nem, - 1 


% 


: | - 


oa” a 8 tabs two an T le act which 
eſtabliſhes this irritanoy, 1597, c. 246. de- 


9 
2 


1 
— 


_ © | Clares that all feuars ſo failing in payment, 


_ ſhall loſe their feu, in the ſame manner as if 
there had been an irritant clauſe in the right: 


yet ſubſequent practice has made a diſtinction: 


where there is no conventional irritancy, the 


. vaſſal-is allowed to purge the legal irritancy at 


Non-en- 


the bar, that is, he may prevent the forfeiture 


by making payment before ſentence: but 
where the legal irritancy is forfeited by a con- 


ventional, he is not allowed to purge, unleſs 


he can give a good reaſon for the delay of pay- 
ment, 13. Feb. 1666, Weaderburn, or that 
the irritant clauſe has been doubtfully expreſſ- 


ed, 18. Feb. 1680, E. Mar, 


14. The caſualities common to all hold- 
ings are non-entry, relief, liferent eſcheat, 
diſclamation and purpreſture. Non-entry is 
that caſuality, which ariſes to the ſuperiour 


out of the rents of the feudal ſubje&, through 


the heir's neglecting to renew the inveſtiture, 
after his predeceſſor s death. By the written 


feudal law; the inveſtiture behoved to be re- 
newed upon every change, either of the ſu- 
periour or vaſſal, 4b. 2. feud, t. 24. pr.: but 


our cuſtoms require no renovation upon the 


death of the ſuperiour. This caſuality was in- 
troduced, that the ſuperiour, while he was 
without a vaſſal, might be enabled to provide 
himſelf in a proper perſon to ſerve him; the 


heir therefore, as ſoon as by entering he be- 


comes capable of ſerving his ſuperiour, re- 


turns by our cuſtoms to the full enjoyment of 


my ory ; tho' by _ ow wot ibid. the 
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heir, who neglected to renew the inveſtiture a — 
for year and day, loſt his right for ever. 
Ws 5. The ſuperiour 1s intitled tO this caſi ali- Z 
ty, not only where the heir has not obtained _— 
himſelf infeft, but where his retour or infeft- 2 
ment is reduced upon nullities, 29. Feb. 1628. 
E. Nitbſdals; for an infeftment reduced is e- 
qual to none. From the death of the prede - Wat 
ceſſor, till the heir is cited by the ſuperiour in non - ent 
a proceſs of general declarator of non · entry, e -> 
the heir loſes only the retoured duties of his ,n 
lands; and he loſt theſe by our former pra. 
ctice, tho' his delay had not been in the leaſt 

degree blameable, becauſe they were conſider- 
ed to fall as a condition implied in the feudal _ "= 
right, and not as a penalty of tranſgreſſion ; 
but reaſonable excuſes are now admitted to li- 

berate the heir, even from the retoured duties 
before citation, 29. June 1745. Chalmer. 

16. For underſtanding the nature of retour - 
ed duties, it muſt be known, that there was Retoured 
antiently a general valuation of all the lands in- . 
Scotland, deſigned both for regulating the pro-; 
portion of public ſubſidies, and for aſcertain- 
ing the quantity of non- entry and relief: duties 
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zut WI payable to the ſuperiour ; which appears by — 4 
the a contract betwixt K. R. Bruce and his ſubjects52s 4 


anno 1327, preſerved in the Advocates library, 

to have been firſt ſettled in the reign, of A. ky: 

III. This valuation came in courſe of time, 

by the improvement of agriculture, and per. Valuati ! 

haps alſo by the heightning of the nominal .. 

value of our money, downwards from the reign 1 

of Rob. III. to be thought much too low a 

ſtandard for the ſuperiour's caſualities : where- 

fore, in all ſervices of heirs, the inqueſt was = 
„ Os / _. ordained _. = 


, 


ite of the lands — in he che pre | 
; tum nunc valent) in order to fix theſe ne of 
ties. The firſt was called the old, and the o. 
of BY 4 3 5 new extent. Tho both extents were 
„ d 1474, c. 56. to be ſpecified in all re- 
tents. on — to the chancery upon brieves of 
mortanceſtry, yet, by the appellation of re- 
5 toured duties in a queſtion concerning eaſuali- 
ties, the new extent is always underſtood. 
The old extent continued the rule for levying 
public ſubſidies, (ſee 1633, c. 1.) till the year 
1640, when a tax was impoſed by new pro- 
| : portions : and , thereafter, in purſuance of a 
N commiſſion appointed Aug. 1649, c. 21. a vas 
—_. -. luation was made of all the lands in the ſeve. 
WE. ral eounties of Scotland, monly called the 


1 8 valued rent, which fixed the proportions pay- 
FF  ,. able by each county; and according to theſe, 
=—_ . .. the land tax and moſt of the other public 


—_ A have been levied ſince that time. 
_ - In feu-holdings, the feu-duty is retour- 
1 eds the rent, becauſe the feu-duty is preſuned 
; Dy in to be, and truely was at firſt, the rent. The 
feu“ hold- ſuperiour therefore of à feu- holding gets no 
ings. non - entry before citation in the general declas 
| -rator, for he would have been intitled to the 
| early feu duty, tho' the fee had been full; 3s, 
thoꝰ there had been a vaſſal infeft in the lands. 
' Inteinds. The ſuperiour of teinds gets the fifth part of 
tte retoured duty, becauſe the law. conſiders ! 
teinds to be worth a fifth part of the rent (2. 

In rights 10. 10.) In rights of annualrent which are 

Ws annu- holden' of the granter, the annualrenter be- 
alrent. 


LEY _ ſas hav i a r 


comes his debtor's vaſſal; and, as the annual 
ent contained in the right i is retoured , valer 
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of che creditor, 


g tation in the action of declarator, care is 8 


formerly holden ward of the King, the heir, *"* 


in place of the retoured duties, is, by the act for 


old and new extents, is to be ſet furth in the 
retour. | . 


jected to the full rents until his entry, beaguſe aft 
his neglect is leſs excuſable after citation. The 


decreet of declarator, proceeding hereupon, in- 
titles the ſuperiour to enter into poſſeſſion, and 
gives him right to ay rents downward from 


; * 


nd in 


* 
** 


20mo. Geo. II. c. 50. ſubjected only to the an- held ward > 


nual payment of one per cent. of the valued of he 


rent; which valuation therefore, as well as tg 
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19. The heir, after he is cited by the ſupe- Non e- 
riour in the action of general declarator, is ſub. op duties: 
cita - i f Th £ 2 


«& 


try ſubſe- 


th allen. As this fore of Sn is pro- 5 
perly penal, our law has always reſtricted it to 
the retoured duties, if the heir had a probable 

reaſon for declining to enter, ſee D. 273. or if 
he lay under any incapacity, 24. -Fuly 1677, 

Lord 222 or had ground to believe that he 
held of e ſuperiour, 22. Jan. 1706, 
Maitland While ward-holdings ſubſiſted, the 
wardatar, who had been in poſſeſſiun of the 
lands, in virtue of the ward, might, even with-. 

out ; dives continue his poſſeſſion after the 

; expiration of the ward, till the heir's entry 
Non-en- (which was called non-entry fubſequent to the 
ee ward) but, if he had not attained poſſeſſion, he 
ard. was in the common caſe of other ſuperiours, 
What as to the non entry. The retoured duties due 
non· entry before citation are debita fundi, which the ſu- 


mow s periour, as creditor, may recover by a poynd- 
* >< ing of the ground; but the right which he hag 


to the full duties that fall after Citation, is not 
as creditor, but as proprietor ; in which cha- 
rafter he can make the rents effectual, by a pe- 
titory action againſt tenants and intrometrorsg 
| _ improperly called a ſpecial declarator. 
In what 20. In burghs, each particular burges holde 
eaſes non- of the King the ſpecial ſubject contained in his: 
entry is jnfeftment, and therefore, by the general rule 
* non-entry ought to take place againſt chem, as 
it does againſt other vaſſals: yet it is certain 
that non-entry. does not obtain in. burgage 
holdings, H. Mi. pr. 96. becauſe the incor- 
_ poration of inhabitants holds the burgh itſelf, 
2. e. the whole incorporated ſubjects, of the 
King; and there can be no non-entry due in 
lands granted to communities, becauſe there 
1 vaſſal never dies. This covers the 1 


oY 


2 —_ Wi... 

2 4 * 
ns? * 
4 ESE 


of particulars from non- entry ; for, if non · en- 
try be excluded with regard to the whole, it 
cannot obtain with regard to any part. Nei- 
ther can non entry fall, when the fee is full by 
infeftments of property, either flowing from, 

or confirmed by the ſuperiour; or even by 

the reſerved literent of the fiar. It is alſo ex- 
cluded, as to a third of the lands, by the terce 
during the widow's life, and, as to the whole of 
them, by the courteſy during the life of the 
huſband. But it is not excluded by a precept 
of ſeifin granted to the heir, till ſeiſin be taken 
thereon; nor by the vaſſal's reſignation in the 
ſuperiour's hands in favour of a third party, 
till ſeiſin be taken by the diſponee in whoſe fa- 
vour the reſignation was made. The ſuperi- 
our, who is himſelf entered, is barred from 
non- entry, perſonali exceptione, if he refuſes to 
receive the heir upon a charge: where he is 
not entered, and ſo is not in a capacity to 
receive the heir, and nevertheleſs refuſes to 
make up his titles upon a charge, he forfeits 
the non entry duties during his life, 1474, 


& 58. | 1 Lon | 
21. Three ſeiſins proceeding upon retours Bygone 
3 by the ſuperiour to three conſecutive 
are ſatisfied, A charter of novodamus imports 
a diſcharge of all caſualities incurred prior to 
its date, 12. Feb. 1713, Erſkine. A charter 
granted voluntarily by the ſuperiour to the heir, 
without a #2vodamus, imports a diſcharge of 
all -bygone non-entries, incurred before the 


death of the immediate predeceſſor, &. 5753 » - 


but charters or precepts by the ſuperiour up- 
on charges directed againſt him exclude no by» 
EO 5 gones; 
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ence to the law, muſt imply a reſervation of. 
| all the ſuperiour” s former claims. 


hands of the ſuperiour. There is no mention 


naked poſſeſſors of lands paid to their maſters 


 Whendue might be thought that. feu-holding, when that 


* in feu- 


holdings. 


Jt 1 is ; debi- 


fo funds. 


'the ſuperiour to an acknowledgment or conſi- 


feu-duty at the entry of an heir, 24. Now. 
1736, E. Dundonald: but in feu rights, holds 
en of the crown, our antient law is obſerved; 


- gones ; fince | cheſs," Geng hind in e 


22. Relief is that caſuality, which intitles 


deration from the heir, for receiving him as 
vaſſal. It is called relief, becayſe, by the en- 
try of the heir, his fee is relieved out of the 


Err kc ac 


of this caſuality in the books of the feus ; but 
by our antient feudal cuſtoms, not only pro- 
py vaſſals, by whatever tenure they held, were 

iable in relief, R. M. JI. 2. c. 71. but even 


upon their entry, a duty much reſembling it, 
9. Att. c. 23. Skene v. Herezelda. ſo that it 


tenure came to be introduced, ought alſo to 
have been ſubjeft to it; nevertticiels, relief 
was found not due in feu-holdings flowing 
from ſubjects, unleſs where it is ſtipulated in 
the right, by a ſpecial clauſe for doubling the 


for the precept iſſuing from the chancery for 
infefting the heir, directs the Sheriff to take 
ſecurity for the relief, tho? there ſhould be ns 
ſuch clauſe in the charter. The ſuperiour can 
recover this caſuality, both by a poynding of 
the ground, as a debitum fundi, and by a per- 
ſonal action againſt the heir, who is ſubjected, 
by his taking a precept of ſeiſin from the ſu- 
periour, tho? he ſhould not infeft himſelf 1 
on it, 12. March 1628, L. Lauriſton. 
3 and feu. a year's blanch 05 
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ſals, 1887, c. 753. 
23. Eſcheat (from ec 


„ 


it, ſtricted to that ſpecial forfeiture which falls "iy 
through a perſon's being denounced at the es 


korn, It is either ſingle or liferent. Single Single - "= 


eſcheat, - tho? it does not accrue to the ſuperi- cher 


our, muſt be explained in this 
of its coincidence with liferent. + . 

24. After a debt is conſtituted, either by a 
formal decree, or by regiſtration of the ground 
df debt, which, to the ſpecial effect of execu- 
tion, is in the conſtruction of law a decree, 
he creditor may obtain letters of horning, iſſu · 
ing from the ſignet in name of the ſovereign, 

ommanding meſſengers at arms, c. to charge 
the debtor to pay or perform his obligation 
within a day certain. Where horning pro- 


ceeds on a formal decree of the Seſſion, the 
time indulged by law to the debtor is fifteen 
days ; if, upon a decree of the commiſſion of 


teinds, it is ten days, 1633, c. 8. It ap- 


place, becauſe N 


up- pears that, by our former law, horning on op 
In ten days followed upon the decrees of all in- 
h of feriour judges, 1593, c. 177.— 1606, c. 10: 
duty but, by our preſent practice, on fifteen, which 

9 5 4 4 ES 3 i 


5 


is , poſſibly owing to a 1 of 


1613, . 7. 3 tho? horning ſtill proceeds on 


admiral decrees upon ten days, according ta 


the directions of 1609, c. 13. Where it pro- 


in the obligation muſt be the rule; and, if no 
| 25 number be mentioned, the charge muſt 


houſe, he muſt ſtrike ſix knocks at the gate, 
and thereafter affix to it a copy of his execu- 


tion at the horn, Where the Rl is not in 


Its conſe · 
duences. 


law, unleſs where ſpecial ſtatute interpoſes, 
charged on ſix days, 1681, c. 20. 


the letters, blows three blaſts with a horn, by 
which the debtor is underſtood to be proclaims 
ed rebel to the King, for contempt of his als 


ceeds on a regiſtred obligation, which bears a Wi 
ial number of days, the number ſpecified . 


given on fifteen days, which is the term of 


as in bills, upon which the debtor * be 


25. The meſſenger mult execute theſe leren 
(and indeed all — what ſoever) againſt 
the debtor, either perſonally, or at his dwels 
ing houſe; and, if he get not acceſs to the 


tion, 1540, c. 75. If obedience is not given 
to the charge within the days mentioned in 
the horning, the meſſenger, after making 

three oyeſſes at the market-croſs of the — 
burgh of the debtor's domicile, and reading 


thority ; after which he muſt affix a coppof 
the letters to the market-croſs: this is called 
the publication of the diligence, or denuncias 


- Scotland, he muſt be charged and denounced at 
the market-croſs of Edinburgh, and pier and 
ſhore of Leith ; and in that ry the days of 
the charge are ſixty. 
26. One of the conſequences of denuncia- 
tion, if han within 15 days, either in the 
| Sheriff's 
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7. % „ 
Sheriff's books, 1579, c. 75, or in the gene- 
ral regiſter at Edinburgb, 1600, c. 13. was the 
falling of the ſingle eſcheat, i. e. the forfeiture 
of the debtor's moveables to the crown, So _ 
ſevere a penalty, with the character of rebel, | = 
affixed to denunciation on civil debts, was pro- > == 
bably owing to this, that antiently letters of 
orning were not granted, but to inforce pre- =_ 
ſtations in one's own power, B. ſed. 1. March .. "= 
1563-4; and, when afterwards/they came to 
be iſſued: upon liquid debts, the legiſlature _ 
hegleted to ſoften the penalty; in ſo much, * | 
hat perſons denounced, even for civil debts, . 
ight be put to death with impunity, as pro- = 
Wryebels, ü 1622; % .. Az 
27. Denunciations may alſo proceed in cri- Denuneis 
inal caſes, for not finding caution, or for ation mag 1 
on · compearance before the court of Juſtici- ae 1 
ry ; which denunciations are effectual, if cases. 
ade at the market - croſs of the head burgh o 
he ſhire where the court is held, and regiſtred 
5 days thereafter, in the books of adjournal e s 
the Juſticiary, 1584, c. 140. Single e- Singe 1 
heat falls without denunciation, upon ſen- W - - 
ance of death pronounced in any criminal trial; wichoue —_ 
d by ſpecial ftatute, upon one's being con- denuncia - | 
ted of certain crimes, tho' not capital; ag tion. 1 
jury and bigamy, 1551, c. 19. deforce- | __ 
ent and breach of arreſtment, 138 1, c. 118, 8 _ 
dd uſury, 1597, c. 247. By the late act ab- Eſcheat _ 
iſhing ward-holdings, the caſualities both of gon civil 
gle and liferent eſcheat are diſcharged, when - vx "hag — 
oceeding upon denunciation for civil debts; ged. "= 
t they are ſtill continued, when they ariſe What ſub. 
om criminal cauſes. All moveables belong- jects fall 
g to the rebel at the time of his rebellion gad: | 
| gle e- =o 
WE EEE (whether heat, 4 
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L. + | 1617, 6. 18.3 and even liferent tacks and all 


| What right of eſcheat is not compleat till declara- 
- debts are tor, whether the King retains it to himſelf, or 


ceiracuate the eſcheat. Where the - rebel was 


2 5 10 40d all that ſhall: 4 
a — by him until relaxation: 
full under ſingle eſcheat. bearing ag- 
nualrent, becauſe they continue ee. guoad 
2 aum by 166 1, C. 2, fall not under it; nor 
ch fruits of heritable ſubjects as become due 
alter — term next enſuing the rebellion, theſe 
rved for the liferent eſcheat.. Tacks, 
tho? . heritable as to ſucceſſion (2. 2, 
2.) fall under it, unleſs they be liferent — 7 


other liferent rights, in the perſon of an aſ- 
Gigney, fall as ſingle eſcheat; infr. . 32 

28. Our former law allowed the treaſury to 
intromer ſummatily with the eſcheat 8900s, | 
1679, 6. 75. but by the later practice, the 


x _—_ whether, as is moſt common, he diſpones it 


to a donatary, 8. Nov. 1710, Borthwicki - 

every creditor therefore of the rebel, —_ 

debt was contracted before rebellion, and a 

before declarator has either compleated his *. 
 ligence . poynding, furthcoming upon ar- 

| 9c. or got in ſecurity a right per- 

fleet in its kind, e. g. an intimated aſſignation, 3 

is preferable to the donatary. But the eſcheat: 

cannot be affected by any debt contracted, nor 

by any voluntary deed done by the rebel after 
rebellion, tho“ ſuch deed has been granted in 

ſecurity of a debt prior thereto; ſince other - 

„ wiſe, the rebel- would have it in his power to 


beſore rebellion obliged to grant a right to his 
cC.reditor, dhe right 3 
1 e eee 


COR 


1 


over it not retained in favour of any ocher | _— 


ables already fallen 


= 


tracted before the rebellion, is from the favour 
ſee 19. Dec. 1676, Grand." The gight 


ſter with the denunciation, 1579, 6 75. have 


rents of ſuch of the lands belongi 


been compelled te 


re gfatieronge fd 


the. 


of commerce ſuſtainef! againſt 


of e. 
ſcheat is in every caſe burdened with the debt 
of that creditor on whoſe horaing the eſchear 
fell, 1592, 6, 143 b the crown's power 


* 


1 1550, c. Jo L579» 6. —.— . 
charged for, or 9 che — — 
procure letters of relaxation from the horn, on · 
which, if publiſhed in the ſame place, and 
regiſtred 15 days thereafter in the ſame regi- gs 


the effect to reſtore him to his former ſaver 
but chey-have no retroſpec 


ſpecial clauſe to that _— "TOO 
30. The rebel, iſ he contioues TI 1 
year and day after rebellion, is conſtrued to be hear, 


= civilly dead; and therefore, where he holds a - 
ny feudal right, his ſuperiours, as being Win. 


out a vaſſal, are intitled, each of — to the 


bel as hold of himſelf, during all the days of 
the rehelis life, by the caſuality of liferent e- 


ng % the re 98ÞE|o\+ 5 


ſcheat; bur, where the denunciation proceeds 1 


upon treaſon or proper rebellian, the n : 


falls tithe King, 1535» c. - TEE: =, 


31. The literent eſcheat de, Towhom 


falls to the ſuperiour of — as if he were * 


eatred : 2 ——— 
ther 


a * 5 * 
att 5 Berk 11 
be. 10560 mſelf, nor Hurtful to his 


pe The ſifefent of a purchaſer of lands 


nos iifeft, cannOt fall by eins caſpality; for, 


till his right he compleuted by infeftment, he 
can have no ſuperioùr: che rents therefore of 
auch lands, while ehe rebel is unbrelaned, fall 
to che King, "who elrebellion has right to 
all the rebel's moveable eſtate that is not ap- 
Propriated to liferent eſcheat. In feudal rights 
which require no infeftment to their completi- 


on, the liferent accrues to him who would 


have been ſuperiout in the right bad ir requi- 
red infeftment. By this rule, "the liferent e- 
ſcheat of a widow having a right of terce, or 
of a huſband having a right of courteſy, falls 


What is 


__ coOmpre- 


hended 
under it, 


to the ſuperiour as the lands liferented;' H. 
(horning) 12. July 1622, Manuel, and the e- 
ſcheat 75 miniſters glebes and ſtipends, to the 


King: and it would appear, that by the ſame 


principle, the liferent eſeheat of a liferent-rack 


| 5 — to fall to the maſter of the ground from 


* the tack flowed: non eds Hö 135 C419 
32. It is that eſtate only, to which the rebel 
hase proper right of liferent in his ohn perſon, 
that falls under his liferent: a liferent infefts 
ment therefore, or a liferent rack, when aſſign-· 
ed, falls not under the aſſigney's liferent, but 
his ſingle eſcheat; becauſe the aſſignley has 
ſuch right, only during his cedent's lift, not 


his own (21 9. 240). Hence, if we ſhall ſop- 


the! liferent of ' the ſubvaſſal to fall firſt; 

and then that of the vaſſal zo the ſubvaſſal's life 
rent, aſter it has accrued to the waſlal, maſk: 
make a part of that vaſſal's ſingle eſcheat, and 
ſo goes to the King! becauſe the vaſſałs right 
to che fubvallaVs ferent did not de pend on his 


own 
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if the liferent eſcheat of the vaſſal ſha 


at hat. aime ſoever the diligence. thereupon, 
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ſubvaſſal-; But 
all 
firſt, and thereafter the ſubvaſſal's 8 the ſubvaſ· 
ſal's eſcheat muſt go as liferent to his mediate 
ſuperiour, who, by coming in the place of the 
immediate ſuperiour, has the ſams right to the 
ſubvaſſal's liferent t | t ſuch immediate ſupe- 
riour would have hai. if he/ had not been diſ⸗ 
abled from taking it, hy his being year and day 
rebel, 26. Feb. 162 3, Sil bald. a4. July 16 ga 


„ och mid o1 25141938 ati or 


own life, but on that of, the 


33. Tho neither the ſuperiour nor his do- It is con 


natary can enter into poſſeſſion in;conſequence ſtituted 
of. this caſuality of liferent, till deereet of de, Without | 
elarator 3 yet that degreet, being truely decla - 
ratory, has a retroſpect, and does not ſo pro- 
perly;conker a new right, as declare; the: right 

which had been formexly ęonſtituted to the ſu- 
prriour by the civil death of his vaſſal. Hence, with 

all charter or heritable bonds, tho granted whatdebts 
Prion ta:the rebellion, and all adjud cations, ln bot 
tho? led upon debts contracted before that pe 
ioc are ineffectual againſt che liferent, unleſs 

ſeiſid obe taken thereon, ¶ (in cunſu rebellonis,)! - 
within year and day ot the granter's:rebellion;, 
after which he becomes civiliter mortuus, 28. 
Nov. I. Ld. Al. Hay. 1 bmw Tor 2\trg1} 12 
©: 344>blere, as in ſingle eſcheat, no debt con- 


7 
h 


ori che rights granted for its ſecurity, may 


have bech compleated ; nor any voluntary right 


amedigafter chat period, tha {in;ſecurity or 
| faction of prior⸗dehts. Tho the; ſuperi- 
our's right be fully'eſtabliſhed by the clapſe ot 
year and day, yet it. is the ecretti ol declara- 


565 tor 


* 


* 


* 


In 
gift firſt declared, "tho"laſt in date, is prefers 

able. Where neither of the donataries have 
obtained derreet, he is preferred, hoſe fume: 
mons Was firſt executed, 31. Jun. 165 L. 


| þ he gfe Which ert vet chax ritt in 
ie _ that before remained with the 
rg! June 1669, Srot ? hence 
s eee between two dohataries, the 


Renton, All other chings being equal, rio“ 
| ity in date is the rule of prefefenee. nes iI de 


13133 


try, recognition, c. the 


35. In other 1 as ward, non- en- 
s dener 


ged to acknowledge any right affecting the feu, 
* "which i is not either confirmed bychimſelf, or 
etſtabliſned by la: but liferent eſcheat is bur 
dened with all rights granted before, and com- 
pleated in the courſe of the rebellion, tho? not 
confirmed by the ſuperiour ; becauſe that ca- 
ſuality is not ſo natural to feudal rights as the 
others, and is only ſuperinduced ee 


dal plan by our eg cuſto ms. 


36. Gifts, whether of ſingle wy liferent e- 
® ſchear, when granted for the behoof of the re- 
bel himſelf, are null; as being ſimualte, ine, 
intended for a cover tothe febel againſt his 


creditors, 1592, c. 145. This ſtatute pre: 
ſumes ſimulation from hs rebel's being/ſuffer- 


ed by the donatary to poſſeſs the eſcheat goods 
by himſelf or near relations; yet a gift _— 
be taken, without challenge, — 

rebel's ſon, it ſuch ſon can — 4 


ditor to his father. A preſumption: of ſimula- 


tion alſo ariſes from the gifts being obtained 
at the rebeꝰs expence; but chis — ay; Where 
the donatary i is creditor, be elided — his Own 


Pech, 34 Der. 1673 Dickſon, Not only ſe- 


cong 


10. Jan. 1 71, White, ;: | 


' if he diſowns or diſclaims him without ground, 


their — Cte 


referred to. The rebel himfelf may, 2 der re- 

laration, be conſtituted donatary 

gift is conſidered. imply as an extinction of. 

the caſuality, 5 06, to and; cannot exch 

the creditors from the ſubject of the eſcheat, ; 
37. Diſclamation is that caſuality, whereby i ta. 

a vaſſal forfeits his Whole feu to his ſuperiour, mation, 


as to any part of it, R. M. I. 2. c. 63. . 
5. 9. Porpreſture dra vs likewiſe, a forfeiture Purpre- 
of the whole feu after it, and is incurred hy ſture. 
the vaſſal's incroaching upon any part of his 
ſuperiour's property, or attempting by build- 

ing, incloſing, or otherwiſe, to make it 

on, R. M. l. 2. c. 74. 6, 1. * 5 r theſe © 

feudal delinquencies, the leaft OR” Pol wad 

cuſe ſaves the vaſſal. roving ; 7 
38. All grants from the cron, he er Signa- "2 
charters, gifts of caſualities. or others, 93 n " 
ceed on ſignatures which pais the ſignet. When 

the King, reſided in Scotlaud, ;all-fignatures were 

ſuperſoribed by him; but, on the acceſſion , 

of J. VI. ta the crown of England, 4 Chee 3 


FER 


or ſeal was made having the King's, name en- 


graved on it, in purſuance of an act of the Pri- | 
ry Coudeil 4. Apr. 1603, with which all r 
natures were to be after wards ſealed, that the . = 


Lords of exchequer were impowered to pals.: 


and theſe powers are transferred to the court 
of exchequet which was eſtabliſhed in Scotland 
after the union of the two kingdoms in 2707, 
3.470 Grants of higher conſequence, ag 
remiſſionz 


a 
5 4 


Great 
cal. 


O 

of Scotland; and now by a ſeal ſubſtituted in 
place thereof, by 170%, c. 7. F. 24. Grants 
of church dignities during epiſcopacy paſſed al- 


ſo by the great ſeal; and the commiſſions to 
all the principal officers of the crown, as Juſtice 
Clerk, King's Advocate, Solicitors, c, do ſo 
at this day. The form of expeding charters un- 


Fr. 8639. All rights which, ſubjects may 
traſmit by ſimple aſſignation, the King tranſ - 

Privy ſeal, mits by the privy ſeal; as gifts of moveables, 
or of caſualities that require no infeftment; 
2 The quarter. ſeal, otherwiſe called the teſtimo : 
mnnial of the great ſeal, is appended to giſts of 
tutory, commiſſions of brieves iſſuing from the 
chancery, and letters of preſentation to lands 

holding of a ſubject, proceeding upon forfei- 

ture, baſtardy or ultimus bares. While the pra- 

ctice continued of writing charters and their 
precepts of ſeiſin upon ſeparate parchments, 

this ſeal was appended to precepts, proceed 

ing on ſuch charters as had paſſedi the great 


der the great ſeal is diſtinctly ſet furth To] | 


WH A9090W ONT nene dent 25434 

The uſeof 40. Seals are to royal grants, what ſubſcri - 
ſeals. ption is to rights flowing from ſubjects, and 
give them authority: they ſerve alſo as a check 
to gifts procured (ſubreptione vel obreptiom, by 
concealing the truth, or expreſſing a falſhood; 
for, where this appears, the gift may be ſtop- 
ped before paſſing the ſeals, * 0 

r 5 3 Oulc 
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ſhould have been Nitted: . a p 1 

__— 7. all rights 1 Under the gre 

or privy ſeals, muſt be regiftred in the 15 

ſters of the N and and per 7 ney ſeals e 
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'NDER — 5 Aer oat which hy: Dominiuts 
vaſſal acquires by the feudal right, is wile. 
ehended the property of whatever is con- 

gdersd- 8 part of the | fans diſponed, whether What is 

of buildings, woods; c. above ground; of pow oo 

of coal, ly meſtone, minerals, c. under {ler under is,:- 

Mills have by the generality of our lawyers | 

been deemed a ſeparate tenement, and ſo not car- 

ried'by a charter or diſpoſition, without either a 

ſpecial clauſe convey ing mills, or the erection 

of lands into a barony. It muſt be admitted, 
that a mill is capable to be made à ſeparate te- 

nement by ſeparating it from the lands by a 

diſpoſition, ſince in that caſe it is ſuſceptible 

of an infeftment; but, before ſuch ſeparation,” 

it is intirely a queſtto voluntatis, whether it will” 

be carried 'by 'a conveyance of the lands: and 

iris certain, thatg if a proprietor builds a mill 
on his on lands, it will be carried by his en- 

tail or by a retour without mentioning it. If 

the lands diſponed ate aſtricted, or thirled to 
another mill, the purchaſer is not allowed to 
build a new corn mill. on his property; even 

tho? 


are 060 


„% e e 3d 9 er ns Arie vn , . _ b 
* " * $ * 8 I ny Se” * 8 Fe „ ** 1 0 * * 2 * —— * * * "_ nd 3 * W 


2. *Propriet 
ing dovecotes, unleſs their yearly rent, lying 
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tho he ſhould offer ſecurity, that i- Ball et 

hurt the thirle; nch is introduced for pre- 
-vemting daily temptations to fraud, Mill. 34. 
ors are diſcharged from build- 


within two miles thereof, extend to ten chal- 
ders of victual, 1617, c. 19: all dovecotes are 
preſumed to have been built before this prohi- 
bition, if the contrary be not proved. A pur- 
\chaſer of lands with a dovecote is not obli 
to pull it down, tho' he ſnould not be quali Hed 
to build one in terms of the act; but, if it be- 
comes ruinous, he cannot rebuild i it, 19, Jan. 
1731, Kinioch, The right of brewing tho 
not expreſſed in the grant, is imphed in the 
E property, Pry. as are alſo the rights 


_ of fiſhing, fowling and hunting, in fo far as 


they are not reſtrained by ſtatute. Steelbow- 
goods, i. e. corns, — cattle or inſtruments 
of tillage, delivered by a maſter to the tenant 
upon his entry, for the like in quantity and 
quality to be redelivered ts the maſter at the 
end of the tack, paſs with the lands to the pür- 
-chaſer, if the purchaſe is made by"a'renra}; 
for, as the tenant has been thereby enabled to 
give an advanced rent, for which the purchaſer 
is preſumed to pay a juſt price, the purchaſer 


would loſe that very rent for which he has 


| Regalia. 


| ſubject, is not carried 


paid, if the ſteelbow. goods were not eſteem- 
ed part of his haſe: but, in a ſump bar- 
gain which is made without reference to à ren- 
tal, the ſteelbow, which is in itſelf a moveable 
the diſpoſttion. 
3. There are certain rights naturally conſe- 
quent on property which nevertheleſs are reſer- 
19 75 to the crown as regalia, unleſs they be 9 4 
ca 7 


2 


«cially: -conveyed.. 


vt and ſilyer 

e- of this ſort: 1 . * — 78 
Ft ther, where thee half . pennies. of ſilvet can be 
a- extracted from the pound of lead. 5 c. 
8 12. (three half pennies, in; the reign of J. I. 

l equal to about two ſhillings ive pennies of « our 


preſent Scots. money according tu M. 
Pref. to Diplom. Scot. p. 82.) - Theſe were, = 
our antient law, annexed to the crown 4 but, 
by an unprinted act, 1592, N12. they are 
diſſolved from it, and every treeholder (chat 
is, as to this queſtion, every proprietor, . tho? - 
he ſhould hold his. lands ot a ſubject, 8 n ü 
1739, D., Argyll,) is intitled to a grant of the | 
mines within his own lands, with the burden 
of delivering to the crown a, tenth of what ſhall 
be brought up- This uapriated ſtatute men- 
tions allo tin and e Mats 25 if choſe 
were inter 7 egalia. Wt; 
4. Salmond- fiſhing. _ FR ae} a. right — 
derſtoad to be reſerved: to the crown, with 2 
a ſpecial: diſpoſition; but 40 years poſſeſſi 4 9 
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r- 
4 
ed 
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he 
its 
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ar- es. where the lands: are either erected in- 

at; to a barony; or granted with the general clauſe 

to of fiſnings, eſtabliſhes the full. right of the ſal- 

fer mond fiſhing in the vaſſal. A charter of lands 

(ſer within which any of the King's forreſts lye, wu 

has does not carry the property at ſuch forreſt to 7 
m- che vaſſal. In charters granted with the right . 3 
ar- of a free forreſtry, the vaſſal was intitled to 4 


the privileges belonging to a King's forreſt, - = 
which ſee in 1592, 6. 128.1994. 6. 210: 1 
theſe were ſo griveous to the neighbouring he- 

ritors, that the court of Seſſion gave their o- 
per that the crown. ſhould be. 1 _ 
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| reſtry, 24. June 1680, M. Abele. 
; g. All the ſubjects, which were by the Ro- 
| man law deemed res publicae, as rivers, highs 
ways, ports, '&c. are, fince the introduction of 
feus, held to be inter regulia, or in patrimonio 
| principis;'' and hence, incroachment upon a 
highway is faid to infer purpreſture, R. M. J. 
2. c. 74. F. 1. No perſon has the right of a 
free port without a ſpecial grant, which im- 
plies a power in the grantee to levy anchor- 
age and ſhore dues, and an obligation upon 
him to uphold the port in good condition. In 
this claſs of things our anceſtors reckoned for - 
talices. or ſmall places of ſtrength, originally 
built for the defence of the country, either a- 
gainſt foreign invaſions, or civil commotions; 
but theſe now paſs with the lands in every char- 
ter. The privilege of barony, tho' it carries 
no right of itſelf to the regalia without a ſpeei⸗ 
al diſpoſition, has the effect to tranſmit from 
the vaſſal to his heir or ſingular ſucceſſor, ſuch 
of them as the rags es had een 
right to. 5 0 * 
Pertinents. 6. The oviflkl acquires t by his e. 
not only to the lands themſelves, but to all 
that has been poſſeſſed 40 years as pertinent 
thereof. But, 1. if the lands diſponed are 
marked out by ſpecial limits, the vaſſal is cir- 
cumſcribed by the tenor of his on right, which 
excludes every ſubject without theſe limits, 
from being pertinent of the lands: 2. A right 
by an expreſs infeftment is preferable, gueteris 
paribus, to one acclaimed only as pertinent; fee 
22. Feb. 1711, E. Leven. g. Where neither 


we youu is infelt per expreſſum, the mutual pro- 
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but, if one of the parties has exerciſed /all the 


ble, while the poſſeſſion of the other was con- 
fined to paſturage only, or to caſting fail and 
divot, the firlt is to be deemed ſole: proprietors 
and the other to have merely a right of ſer- 
vitu ce: i e nor ag opti A Np IN 


2. 


* e 


: 4 
5 . 


individual right, the general | conveyance of a 


of which it ; conſiſts,  tho?, they ſhould not be 
ſpecially. enumerated; (and this holds even 
without erection into a barony, in lands that 
have been united under a ſpecial name, 23. 
March 1622, Ld. Borthwick.) Hence like - 


part of the barony lands, will preſerve to him 
the right of the whole 

8. The vaſſal is intitled, in conſequence of 
his property. to levy the rents of his own lands, 
and to recover them from his tenants, by an 


and from all other poſſeſſors and intromettors, 
by an action of maills and duties before the 
Sheriff. He can alſo remove from his lands, 
tenants who have no leaſes, and he can grant 


any other immoveable ſubject, is ſet to the leſſee 
or tackſman for agertain yearly rent, either in 
money, the fruits of the ground, or ſervices. 
| Ic ought to be geduced into writing, as it is a 
Fight concerning lands; tacks therefore, that 
Eg 5 are 
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miſcuous: poſſeſſion of both, as pertinent, re- 
ſolves into a commonty of the ſubject poſſeſſed: 


acts of property of which the ſubject was capa - 


barony carries with it all the different tenements 
wiſe, the poſſeſſion by the vaſſal of the ſmalleſt 


action for rent before his own baron court; 


41 of F 47 4% 2 | 
7. As barony is a nomen univer/itatis, | and Privileges 
unites the ſeveral parts contained in it, into one of barony, 


* 


tacks or leaſes to others. A tack is a con- Tack ar. 
tract of location, whereby the uſe of land or leaſe. 
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Bo - 12 OfveVaſuls Right BookTh' 
= | are given verbally; to endure for a term of 
verbal yeats, ate good againſt neichet party, but for 
1 tack. one year, 16. Jul) 1636, Keilb. An obliga- 
== tion to grant à tack is av effectual as a formal 
3 tack. A'htterenter, being al temporary pro- 
4 prietor, may grant tacks to endure 10r vhe 
g . | | term ot his OV n terent. £200.25 1+ : EIS WF 
\ 1 . What is 9. The tackſman's right is limited to the 
= included fruits which ſpring up annualiy rom the ſub- 
1 1 5 e Jett ſet, either naturuſſy, or by the induſtry of 
844 tie tackſman; he is not therefore intitled to 
any of the woods of timber above grouiid, and 
far lets to the coal, iy meſtone, clay; Sc. un 
; der ground, the ule ol which conſumes the ſub: 
Tacks, ſtante, 1g. Feb: 1668, Colgulcun. Tacks ure 
mo in ſike other contracts, perſonal rights in their 
ſelves per- OW! nature, and confequentiy ine ffectuab as 
x4 ſonal, gout? lingutar ſucceſſors in the lands, whoſe 
= right intitles them to remove'tenants from cheir 
| own property, notwithſtanding any tack they 
. Are now may have got from the former prop ietor. Ta, 
= ore: make tackò real, they wete ſometimes execu- 
al rights, ted of old in the torm of charters, and pertect- 
ed by feilin; © bur ail racks were, by 1449, 6 
17, lor the encouragement of agriculture, de- 
clared effectual to the tackſman for rhe 4ull 
Time of their endurance, into whole hands ſo- 
ever the lands might come, © 099 . 
Requiſites 10. Jo give a written tack the benefit of 
of a real this ſtatute, it muſt mention the ſpecial tack- 
tack, duty pay abie to the maſter, which, tho! ſmall, 
it it be not eluſoty, ſecures the tackſman; 
and it mult be followed by poſiefiion which 
ſupplies the want of a ſeiſin: if therefore the 
ſetter (or Jeflor) ſhall be diveſted of the pro- 
Pſch detore'the term ol the renape'senery,"ahs 
* tack 


——— A Ur Is 4 ee = 
EI 5, * 


— a ——ñ— —— — — ͤ— 


il 
a 
. 
6 
N 
j/ 
} 
I 
1 
o 


- «. aa a . ac wa a .om 


W. 


— 


E\ 
p 
4 


parb. 


| 


Tit. 6. 
tack is 


for a tenant can have no paſſeſſi 
till that term, D. 946. Ife «rack d ha 


not good againſt a e e 5 
0 1 6 


preſs the term of entry, the wp Lo: cbm. 
meace at the next term after its dat e. ag 3 
ably to theirale, quod put? dehetur, precſeyti 


debetur. 


at which it is to determine: it is good for one 


If it does not mention the iſh 5 


year only: but, if the, intention of pa a, to 


continue it for more than one. year, 


uld pi. 


pear from any clauſe in the tack, e. 
tenant ſnould be obliged to lead anguaſ y 2 — 
tain quantity of coals, i it; is ſuſtainech; for two 


Jeans, as 


as the minimum, 22. Nou. 1737, Ride, 


Tacks granted) to perpetuity, or with 


an indefinite-iſhy.. fall. not under the, ſtatute, 


Gilm. une 


1666, Dabie. If a tack, has: the 


efſential-characters of a contract, it is effectu- 


al againſt the granter and his heirs j; tho! it 


ſhould have none of the ſolemnitics "rceſſury 
to bring it within the ſtatute, . e. 7 it N 
granted for perpetuity, 26. Ju 16 c 
ben, or were not Cloathed with poſſeſſion, , 


11. Tho' the wonds of this ſtature, are er | ; 


row, mentioning only tacks of land, cuſtom 
has by analogy extended them to tacks of mills, 
ſal mond fiſhings, and coalieries, all which are 


defend 


ſubjects fund annera: but tacks of houſes 
thin burgh do not fall; within the act, be- 
cauſe theſe are. by the more common practice | 
ſet from year tg year, The ſtatute does not 


the tackſiman againſt the maſter's. ſupe- 


riour, when the fee opens ia him by non: entry: 
for che ſuperiour is not hound to regard any 
deed of his vaffal, not conſented to by him elf, 


bur upon Aba, eis entry, the tackſmay's 


right, 


eke gh FE. _ 18 ; 
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1174 ile Laſals Right Book IL 
= right, which before lay dormant, . revives, and 
—_ continues; for as Dy, ears, as the tack. had to 

, run when, he was.) firſt excluded. The, "—_ 


| doctrine obtained in ward. 
A clauſe 12. df the tack- —— be made Ne. 25 


- ns to the etter himſelf, but to one of his cr 

n- tors, or. af the ay man be allowed retention 

AQgnlar ſuc- thereof 1155 e, in payment of a debt due 

ceſſors. to hi, t 5 ſetter, ſuch clauſe:is inavail- 
„„ CE — ſucceſſors; for the ſtature. 

| was only deſigned to ſecure tackſmen i in their, 

poſleſſions, not the creditors. to hom the tack- 

duty might be made payable: and, if it were 

| otherwiſe, tacks would be equal to rights of 
== vwadſet; and, as they do not appear on the re- 
il cords, the ſecurity of purchaſers, would be, ren- 
t | deted precarious. . Singular, ſucceſſors theres 
fore, can. in uch caſe, ſue the tackſmen for the 

duties contained in their tacks; but, .wherg 

_ +: why tackſman himſelf is the cxedios, the clauſe 
ö dae retention will. defend him, as to alltack». 
= | ties prior to litis conteſtation, or other legal 
1 interpellation. Tacks, as they are real rights, 
1 oops the tackſman to purſue action of maills 
ad duties, or of removing, againſt poſ- 

5 7 ; and, if he has been ſeven years in poſ; 

ſeſſion upon. his tack, he has the benefit of a 
poſſeſſory judgment, whereby he may conti⸗ 

nue his poſſeſſion, even againſt one having a 
preferable right, until his tack be. formally re- 
duced. 

S Tacks neceſlarily imply a 22 perſo: | 

Priai juris nde, A choice by the heritor, of a proper per: 

ſon. for his tenant. Hence, a tackſman can» 

not 2 tign his, right to another, unleſs his tack 


bear 10 Migneyss hence allo, a tack granted 
— 


200 rü A 9 an Gs a a Ln 


* 
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= : 
* 


to a ſingle woman falls by her fuperv perveeniing 
marriage; for, tho tacks are heritable," they 
cannot in this queſtion be ſeparated from the 
labouring cattle, fruits of the ground and in- 


Hume. This implied excluſion of aſſigneys is, 
however, limited to voluntary aſſignments, 
and does not extend to theſe that are neceflary, 
as adjudications of the right of tack by the 


cluding aſſigneys, cannot be carried even by 


'C 

f becauſe they import a higher degree of right 

IT in the tackſman than tacks for a definite num- 
2 ber of years, may be aſſigned, unleſs aſſigneys 


ſtruments of tillage, which, as bein moveable # 
ſubjects, fall under the jus mariti, Jan. 173 9 


tackſman's creditor; but a tack; - exprefly ex- 


adjudication, F. v. 1. 217. Liferent tacks, Liferene 
tacks are 


r. 


be ſpecially excluded: theſe therefore, When 


2 


17 Tackſ- 


men m 


ſubſet. 


e granted to a woman, do not fall by marriage, 

8 tho“ Craig aſſerts the contrary, p. 279. 

ſe 14. It is not a fixed point, whether a tackſ- 

man may ſubſet the lands, without an expreſs 

al Nover of ſubſetting, Nord Stair p. 318, and 

» Sir Ges. Mackenzie h. t. affirm he cannot; but. 
8 


. Loc head, chat he might, even where the tack 
fs excluded aſſigneys per expreſſum: far "more 
a doght he to have this power, where the exclu- 
te - jon of aſſigneys is only implied. A ſubrack 


ffects as a prineipal tack: it defends againſt 
gular ſucceſſors, and the principal tackſman 
not, by renouncing his tack to the heritor, 
purt the right of the ſubtackſman. An aſſigney 
o a tack is perſonally liable to the heritor for the 
dygone tack- duties, while his right continues; 
ut without extinguiſhing the obligation on the 

Bo” | original 


t was found, Hart. 0 March 1686, 


Equires the ſame ſolemnities, and has the ſame 


Effect of 
a ſubtack. 
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Tacit re- 


Jocation. 


10 s 


original tackſman. A ſubtackſman may pay 
his rack-duty to the principal tackſman whoſe 
tenant he is; but the heritor is preferable on it, 
in as far as it remains unpaid, in a competiti- 
on with the other creditors of the principal 
* 31. Jan. 1665, Anderſon. 

. Tf neither the heritor nor tackſman mall 
eee their intention to havs the tack 
diſſolved at the term fixed for its expiration, 
they are underſtood from their preſumed con- 
ſent, to have entered into a new tack upon the 
ſame terms with the former; which is called 
tacit relocation, and continues till the maſter 


warns the tenant to remove, or the tenant re- 


nounces his tack to the maſter : this obtains 
alſo in the caſe of moveable tenants, who poſ- 
ſeſs from year to year without written tacks. 
In judicial tacks ſet by the court of © Seſſion, 
where cautioners are always interpoſed, tacit 
relocation cannot ſubſiſt on the ſame foot with 


the written tack, becauſe the cautioners in theſe 


tacks are looſed from their obligation, at the 
expiration of the term-to which they had bound 
themſelves: neither is there any, deed of the 


Lords by which their conſent to continue ſuch 


tack can be inferred, for they are not in uſe to 
warn their tackſmen to remove: judicial tackſ- 
men are therefore accountable as factors after 
the ee their tacks, We 1719, 
- Bethune.” 


16. Rentals (naw ſeldom, -uſed) were a ſort 
of liferent tacks, Arg. 1587, c. 68, granted, ei- 
ther to the lineal ſucceſſors of the antient poſ- 
ſeſſors, or to theſe whom the heritor deſigned to 
favour as ſuch, for the old tack- duty. Theſe 


tackſmen had the name of kindly tenants or 
rentallers, 


** W 
enn r 
* * 


. s „ 17 © 
tentallers, and at their entry they paid a cer- _ 9 
tain fum as a preſent to the heritor for cheit 1 
right, more or leſs, "according to the „„ © 
the barony. The" rental" Befoved to be delt. 
' vered in writing to the rentaller, befote it could 
operate againſt ſingular ſucceſſors; but an in- 
rollment of the tenant as a rehtafler, in the he- 
 titor's rental book, Was effectual againſt the he- „ 
ritor himſelf and his heirs. A rentalſef, WhO aſ . 
ſigned his right wWithöut tie 'heritor's conſent, = 
was puniſhed: for his ingratitude by the for- 
feirure of bis rental: whereas in common 
tacks, the aſſignation is only null, except in 
the caſe of marriage,. which, tho? it neeeſſaril 
implies, an aſſignation, cannot be annulled. 1 
Where the- rental Was granted to the rentaller © 
perſonally; it was found to laſt only during the | 
joint lives of the ſetter and rentaller, g. Fuly 
1625, Ayton; contrary both to the nature bf 
liferent-tacks, and to the opinion ef V. Starr 
31 7 Where it Was granted $0 the rentaller - 
and his heirs, it determined upon the death of 
the firſt heir, 13. March 1632," fhannay, con- 
formable to J. 14. C. dewſufr or eng | 

17. In racks of land; rhe' ſetter is bound to Obligati- 
put all the houſes and office-houſes:nectfary.for ons upon 
the farm in good condition at the tenant's: en- che ſetter, 
try; and the tenant muſtikeepyghem-and:leave 
them fo at his removal: bur in tacks of houſes, . 
the ſetter muſt not only deliver to the tenant 
the ſubject ſet in an habitable condition at his 3 
Entry, but uphold it in that conditio, during 

the whole years of the tack 7 alid, if ie ſhould | : 
become inſufficient · before the iſh, tho with- , 
out the ſetter's fault, the rack-duty muſt be 
either intirely remitted, or ſuffer an abatement, 
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„ in proportion to the damage ſuſtained by che 
=—_  - _ tenant, 2. Jan. 1667, Hamilton. —F. 10. 
: Obligati- 18. A tenant, if the maſter ſhould refuſe 
= ons onthe the victual rent, when offered in due time, is 
1 tackſman * liable only for the prices as fixed for the She- 
riff fiars of that year ; but, if he has not due- 
ly offered his rent in kind, he muſt pay the 
value at the ordinary prices of the country 
and over and above, make good to his maſter 
the damages incurred by him through the not 
delivery, e. g. by his being diſabled trom per- 
forming a contract with his victual merchant. 
ber If the inclemency of the weather, inundation, 
: ferility. or Calamity of war, ſhould have brought upon 
vl the crop an extraordinary damage, (G quam 
bi tolerabile eſt) the maſter had by the Koman law 


no claim for any part of the tack-dury; if the 
damage was more moderate, he might exact 

Ha full rent, J. 25. §. 6. locati. It is nowhere 

defined, what degree of ſterility or devaſtation 

makes a loſs not to be born; but the gene- 

ral rule of the Roman law ſeems to be made 

As to pu- ours, D. 108. Tenants are obliged ro pay 
blic bur- no ceſſes. nor public burdens, to which they 
ens. are not bound by their tacks ; but the law it- 
ſelf divides the burden of the ſchoolmaſter's 

ſallary equally between maſter and tenant, 
7 1696, c. 26. Clauſes were formerly thrown 
As to' ſer. into moſt tacks, obliging tenants to ſervices 
© vices indefinitely, under the name of arriage and 
=— ; carriage, or ſervices uſed and wont; but, by 
i118 | the act aboliſhing ward holdings, tenants are 
1 exempted from all ſervices that ſhall not be 
3 ſpecially mentioned, either in their tacks, or in 
a ſeparate writing; except mill ſervices, which 
continue as former y- 


19. Tacks 
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by the tackſman's running in arrear of his tack- 
duty for two years together; but this irritan- 
| cy may be purged at the bar. 2. Thoꝰ but one 
year's duty ſhould be reſting, the heritor, if 
he doubts the ſolvency of the tenant, may in- 
ſiſt for his finding ſecurity for the duties to be 
incurred in time coming, under the certificati- 


Lawſon; which is extended to tacks of tene- 
ments within burgh, D. 429. 3. Tacks may 
be evacuated at any time, by the contrary con- 


ſent of parties, e. g. by the tackſman's renun- * 
ciation accepted by the heritor; but verbal re- 
nunciations may be reſiled from, 
20. If the tenant reſolves to leave his poſſeſ- 
ſion at the iſh of his rack, he muſt deliver a 
written renunciation to the maſter, 40 days be- 
n fore the Whitſunday at or immediately preceed- 
e- ing the hy bearing a conſent that he may enter 
le to the poſſeſſion, Sᷣrevi manu, when the tack 
y expires. The maſter's method, when he want- 
2Y ed to remove his tenant, Was extremely ſum- 
t- mary by our antient cuſtom : upon a verbal 
8 warning given to the tenant, at any time of the 
it, year in which the, tack was to expire, he might 
vn the very day after the iſh, eject the tenant via 
es facti, Cr. 268; but now, by 1555, c. 39, he 
nd muſt ſign a precept of warning, commanding Warning, 
by his officer to intimate to the tenant 40 days be 
re fore the Whitfundy, to remove at the iſh, with ol 
be his family and effects; which muſt be execu- 
in ted, not only againſt the tenant perſonally or 
ch at his dwelling houſe, but on the ground of the 


lands, on which a copy is to be left: a copy 


i» r 


Tit. 6. 5 on getting the Fru. N 179 8 
19. Tacks may be evacuated during their Deſtituti- 


currency. 1. In the ſame manner as feu rights, yy "ny 


on of falling from his tack, 27. Feb. 1627, 


= We of the Vaſt Rite Book i, 
mut be alſo read at che pariſh church where che 
| lands lie, immediately after the morning ſer- 
vice, and then affixed to the door of the church, 
Whitſunday, tho? it be a 'moveable feaſt, is, in 
queſtions o removing, fixed to 15. May, by 
1690, c. 39. In warnings from tenementz 
within burgh, it is ſufficient that the tenant be 
warned 40 days before the ith of the tack, 
whether it be Whitſunday or Martinmas, 21, 
Nov. 1651, Riddel: and in theſe, the. cere- 
mony of chalking the door is ſyſtained as warn- 
ng, when proceeding upon a verbal order 
55 the proprietor, .tho* without the warrant 
of a magiltrate, 24. June 1709, Barton. 
21. Upon this warning, which does not loſe 
= its effect, either by the death of the heritor, 28. 
= _ July 1637, E. Haddington, or of the tenant, 
5 27. Jan. 1630, Hume, the heritor may inſiſt 
nd re- in an action of removing, 1555, & 39, even 
moving of before the term of removing, 21. 1671, 
tenants.  Rzgdel q but the execution thereof CY in this 
laſt caſe, be ſuſpended till. after the term. If 
the warning is not followed by a removing, 
or if the heritor ſhall, after the warning, accept 
of rents or ſervices from the tenant, for any 
0 term ſubſequent to that of the removing, he is 
; preſumed to have changed his mind, and tacit 
relocation takes place. 
Titles of 22. An heritor's title to purſue a removing, 
removing. Jet it be ever ſo lame, cannot be quarreled by a 
renant whoſe tack flows immediately from him; 
but, if he' is to inſiſt againſt tenants, not his 
own, he muſt have his right perfected by in- 
feftment, umeſs the right requite no infeftment, 
as terce, Sc. The ſeiſin itſelf is a ſufficient 
title inn tenants who cannot ſhew a better; 


but 


PP a ww aww, wo oo. 


Tit.6. on getting the ru) 181 
but, if the defender has a real right in the lands, | 
the purſuer muſt alſo produce-the relative char- 

ter. The ſeiſin muſt be dated before the -pre- 

cept of warning; otherwiſe, the -precept will 

be null, as granted a non habente poteſtatem, 

and conſequently the removing alſo which is 
founded on it: hut it is enough, that an ap- 

parent heir be infeft on his ſervice, before cita- 

tion in the removing; his bare right of appa- 

rency ſupports the previous warning, 28. J. 

5 1637, E. Haddington. * an heritor is to re- 

move a tenant whoſe right flows from a perſon 

who has been in poſſeſſion, he ought to make 

that perſon, a party to the ſuit. 8 

23. The defender in a removing, before he is violent 
allowed to offer even a dilatory defence, muſt profits. | 
find caution to pay to the maſter the violent 
profits, if they ſhould be decreed againſt him. 

Theſe are ſo called, becauſe the law confiders 
the tenant's. poſſeſſion, ' after the warning, as a 
violent poſſeſſion. They are eſtimated, in te- 
nements within 1 to double the rent of the 
tenement; and in lands, to the higheſt profits 
the purſuer could have made of them, either 
by poſſeſſing them in tenandry, or by himſelf; 
which laſt may be fixed by the purſuer's own 
oath in litem. Tho' the tenant ſhould remove 
upon the warning, he falls to be decerned, if 
in place of leaving the poſſeſſion void to the 
maſter, a ſtranger ſhall'be ſuffered to intrude 
immediately into it, 2 1. July 1713, L. Toftinga). 

24. Warning is not neceſſary in ſummary _ . _ 
removing, which is competent to the maſter, ſummary 
either by law, or paction. It is competent by removing, 
law, 1. Againſt vitious poſſeflors, ' 7. e. theſe TMPHIeNY 


who either ſeize the poſſeſſion by rhe * law. 
5 | | | 9 
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* Againſt poſſeſſors who have a naked tolerance. 


* 3. Againſt tenants who have been decerned to 


find caution for paſt and future rents and have 
failed, F. 13. 4. Againſt the former proprie- 


tor who continues to poſſeſs after the term of 


the purchaſer's entry; for ſuch poſſeſſion is 
without a title. Upon the ſame ground, it lies 
againſt poſſeſſors of liferented lands, after the 


death of the liferenter who died in the natural 


poſſeſſion: but, if he poſſeſſed by tenants, 

4 warning muſt be uſed againſt; theſe tenants, 
that they may have time to look out for new 

| poſſeſſions, Cr. 270.— 16. Feb. 1628, Thom- 


ſon ; as it muſt alſo be, againſt the repreſen- 


tatives of a liferent-tackſman after the tackſ- 
man's death; 13. Feb. 1630, Kowallan. 


25. Summary removing is competent by 
Or by ds. Paction, where the tenant agrees gerne 
met by © clauſe in the tack, or by a ſeparate obligation, 
fo remove at a preciſe time therein mentioned, 
without the neceſſity of warning, Jan. 1736, 
Dickſon, tho' this may ſeem repugnant to the 
rule, pais privatorum, publicum jus mutari ne- 
zuit. The judge ordinary is competent to re- 
movings upon a warning, 1555, c. 39; but 
in ſummary removings, which are a remedium 
extraordinarium, the Lords of Seſſion are the 
only proper judges, F. 13. 1 
26. The heritor has in ſecurity of his tack- 
The ma- duty, over and above the tenant's perſonal I 
ſter's hy- ligation, a tacit pledge or hypothec in t 
FE law, J. 61. §. 8. de furt. and in the cattle pa- 
ſturing upon it. The corns and other fruits ar 
2 N hypothecate 


Fs Fruits fruits of the ground, as he had by the Roman 


F 182 Of the Vaſal's Right e BooklI. 
of force, or who without a legal title intrude 
into it, on the ejection of a former tenant. 2. 
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hypothecated for the rent of that year where- 


for which they remain affected, tho? the heri- 


a 25. July 1623, Hay. In virtue of this hypo- 

I thec, the maſter can, 1. retain or hold the corns Its 

of- {Wl vpon the ground, tho? a creditor of the tenant eicher by 
is ſhould have legal diligence ready to be exécu- enten, 
es ted againſt them by poynding. If the poynd- | 
ne ing be attempted before the term of payment 

al of the tenants rent, the maſter may ſtop it, un- 

ts, leſs ſufficient ſecurity be offered to him for the 

ts, year's rent, 21 Jan. 1737, Craufurd: and, if 

. the tack-duty be payable in victual, the ſecu- 

nm. rity muſt be offered for the tenant's ſpecifical 

n delivery of the farm, F. v. i. 252. Tho? 

. the poynder ſhould leave corns on the ground, 

| ſufficient for anſwering the rent, the heritor 

by may ſtop the diligence ; becauſe what is ſo lefr, 

eſs may be deſtroyed or carried off, before the term 

on, of payment, till which term the heritor cannot 

ed, make it his own; but he is not at liberty to 

36, Nfopa creditor's poynding after the term, if ſuf- 

the ciency of corns be left for the rent; becauſe 

ne- Ihe can then appropriate what is ſo left to his 

re. un payment. | 

but 27. This hypothec intitles the hericor, 2. to ; 
um ring back or recover all corns that are carried r co. 
the ff trom the tenant, either by legal diligence, „ery of the 


able in ſilver rent cannot well pay it but by 
he ſale of his corns, the heritor's right ex- 
ends in practice, even to that caſe; and our 
oder deciſions carried it ſtil] further, againſt 


ay, contrary both to equity and public poli- 
cy. 


on getting the Fu. 183 
of they are the crop, 21. Jan. 1737, Craufurd, 


tor ſhould not uſe his right for years together, 


purchaſers in public markets, 29. March 1639, 


r voluntary purchaſe. Tho? a tenant who is corns. 


effefts, 


8 
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cy. The heritor may bring 6 back the corns 


via fai, without the authority of a judge, if 


he uſe his right de recenti, 24. June 1745, 


y but, after the corns have been in the 
ſettled poſſeſſion of the poynder or other intro- 


-mettors, he cannot i jus dicere; but muſt 
purſue his right againſt the poſſeſſor by a com- 
mon action. 1 | 


Hypothec ſidered as a quantity, are hypothecated for a 


on cattle. 


. 


= 


Hypothec 
on nwvetta 


et illata. 


\ 


the furniture and other goods brought into 


year's rent, one after another ſucceſſively. 
The heritor may apply this hypothee for pay- 
ment of the paſt year's rent, at any time with- 
in three months from the laſt conventional 
term of payment, H. 76, after which it ceaſes 
for that year. As the tenant may increaſe the 
ſubject of this hypothec by purchaſing. oxen, 
ſheep, lambs, Sc. ſo he has a diſcretionary 
wer of impairing it, by ſelling. part of his 
Rock ; but, if the heritor ſuſpects the tenant's 
management, he may by ſequeſtration or poynd- 
ing make his right, which was before general 
upon the whole ſtock, ſpecial upon every indi- 
vidual. A ſuperiour has alſo a hypothec for his 
feu-duty, of the ſame kind ah that juſt ex- 
plained, Mackenzie h. t. F. 12. 
29. In tacks of houſes, breuaries, ſhops and 
other tenements, which have no natural fruits 


the ſubject ſer, (invea et illata) are hypotheca: 
ted to the land-Jord 17 one year's rent, 7. Dec, 
1630, Dick: but the tenant may by fale impair 
this hypothec, as he might that of. cattle in 
rural tenements; and indeed, in the particular 
caſe of a ſhop, the tenant rents it for no othet 
purpoſe, than as a place of ſale, _ .. 

N TIr. 7 


Tir. 7 . of the Hain m Right „ " 
| Gnfirmation and — 2 


on⸗ ven may tranſmit his gen either to Tranſmiiſ. 
* a Univerſal ſucceſſors, as heirs; or to ſion of feu- | 
ly. 1 ſuccaſſors, i. e. thoſe who acquire by dal rights, 

* gift, purchaſe, or other ſingular title. This 

ith- laſt ſort of tranſmiſſion is either: voluntary, b 

nal BY diſpogtion; or- neceſſary,” by adjudication or 

ales Wi confiſcation. - 

the 2. By the firſt feudal kules, no ſuperiour The vaſ- 3 


could be compelled to receive any vaſſal in the mi oe | 


lands, other than the heir expreſſed in the in- to a ſingu- 

veſtiture; on the failure of whom, the ſuperi- — ſucceſs 

our returned, by the condition of the grant, ſor. 

to the right of his own lands, F. 24. Feb. 

1685; Cleland: Hence Craig juſtly maintain- 

ed, that no vaſſal could limit the deſcent of 

his feu, to any new order of heirs, without the | 

ſuperiour's conſent, p. 344- But this right of 5 

refuſal in the ſuperiour was reſtrained, 1. In 9 

the caſe of 'creditors appriſers or adjudgers, — 7 

! whom ſuperiours were obliged to receive upon 1 

into payment of a year's rent, 1469, c. 3 — 167, I 
c. 19. 2. In the caſe of purchaſers of bank- Y 

rupt eſtates, who were intitled to the ſame me- 1 

thod of infeftment with een ae i 

20 

3, Notwithſtanding the general rule, indi- 
rect methods were in practice fallen upon, to 
compel ſuperiours to receive all ſingular-ſycceſ- | | 
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| 1 cy. 1 hericor may * ack the corns 
1 via fac, without the authority of a judge, if 
ab he. uſe. his right de recenti, 24. June 1745, 
_ : Curry: but, after the corns have been in the 
ſettled poſſeſſion of the poynder or other intro. 
mettors, he cannot /b1. jus dicere; but muſt 
- - purſue his right againſt the palleflor by a com- 
mon acti 101, 
28. The whole cattle, on the ound. con- 
Hypotbec ſidered as a quantity, are hypothecated for a 
on cattle. M ear's rent, one after another ſucceſſively. 
. The heritor may apply this hypothee for pay- 
ment of the paſt. year's rent, at any time with- 
in three months from the laſt conventional 
term of payment, H. 76, after which it ceaſes 
5 for that year. As the tenant may increaſe the 
ſubject of this hypothec by purchaſing oxen, 
ſheep, lambs, Sc. ſo he has a diſcretionary 
wer of impairing, it, by ſelling. part of his 
1 k ; but, if the heritor ſuſpects the tenant's 
management, he may by ſequeſtration or poynd: 


ing make his right, which was before general . 
4 upon the whole ſtock, ſpecial upon every indie 
t vidual. A ſuperiour has alſo a hypothec for hi ; 
| feu-duty, of the ſame kind with that juſt ex-. (; 
' plained, Mackenzie h. t. F. 12. * 
Hypothee 29. In tacks of houſes, breuaries, ſhops and . 
e, other tenements, which have no natural fruit .. 
- =” the furniture and other goods brought intq . 
the ſubject ſer, (inveda et illata) are hy potheca F 
ted to the land- lord for one year's rent, 7. Dea 70 
bY 1630, Dick : but the tenant may by fale impainſ® tn. 

| this hypothec, as he might that of cattle il 

rural tenements; and indeed, in the particula x 
caſe of a ſhop, the tenant rents it for no othe 0h 
- Purpoſe, than as a place of ſale. 8 
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Tir. 7 of the 15 faulen 15 "Ris 
| Onfirmation and Re a 3 


Vaſſal may tranſmit his So either to Tranſniiſ- 
univerſal ſucceſſors, as heirs; or to ſion of feu- 
. ſucceſſors, i. e. thoſe who acquire by dal rights. 
gift, purchaſe, or other fingular title. This | 
laſt ſort of tranſmiſſion is either voluntary, 
diſpoſition z or neceſſary, 1 nee or 
confiſcation. 
2. By the firſt feudal rules, . ſuperiour- The vaſ- 
could be compelled to receive any vaſſal in the jal 1 
lands, other than the heir expreſſed in the in- to a ſingu- 


veſtiture; on the failure of whom, the ſuperi- lar ſueceſ· 


our returned, by the condition of the grant, ſor. 
to the right of his own lands, F. 24. Feb. 


1685, Cleland. Hence Craig juſtly maintain- 


ed, that no vaſſal could limit the deſcent of 
his feu, to any new order of heirs, without the 
ſuperiour's conſent, p. 344. 
refuſal in the ſuperiour was reſtrained, 1. In 
the caſe of creditors appriſers or adjudgers, 
whom ſuperiours were obliged to receive upon 
payment of a year's rent, 1469, c. 97;—1672, 
. 
Ty eſtates, who were intitled to the ſame me- 
thod of infeftment with % 
1 


But this right of 


2. In the caſe of purchaſers of bank- 
1 x i | 


3, Notwithſtanding. the general leg zuck 


rect methods were in practice fallen upon, to 


compel ſuperiours to receive all ſingular ſueceſ- 
1 ſors ; 
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186. Of the Tranſmiſſion of Book Il, 
ſors; e. g. by the diſponer's granting bond to 
4 the diſponee, who thereupen adjudged the 
lands: and now, by 20m. Geo. II. for ab- 
oliſhing ward-holdings, the legiſlature, look- 
Ing upon vaſſals as proprietors, and not merely 
beneficiaries, have directed ſuperiours to enter 
all ſingular ſucceſſors, who ſhall have got from 
the vaſſal a diſpoſition containing procuratory 
of reſignation; they always receiving the fees or 
caſualities that law intitles them to, on a vaſ- 
ſal's entry, i. e. a year's rent. As this was en- 
acted, merely for the more expeditious ma- 
king up of the titles of purchaſers, without re- 
curring to the former tedious methods, it does 
not ſeem to lay ſuperiours under the neceſſity 
of entering incorporations, by which the whole 
caſualities of ſuperiority would be for ever loſt 
to them. | 
4. Diſpoſitions to be holden of the diſponer 
are tranſmiſſions only of the property, the ſu - 
periority remaining as formerly. This ſort 
does not neceſſarily require a confirmation by the 
fuperiour, becauſe his vaſſal continues the 
ſame, notwithſtanding the ſubaltern right 
granted to the ſubvaſſal ; but, becauſe the 
ſubvaſſal's property is obs, fe to the hazard of 
all the caſualities falling by his immediate ſu- 
periour where confirmation is not adhibited, 
it is commonly applied for; and, when grant- 
ed, it ſecures againſt all ſuch caſualities as intire- 
ly carry off or exhauſt the property, e. g. forfei- 
ture, recognition, &c. z but can hardly be 
explained into a renunciation by the ſuperiour 
of his other caſualities ariſing from the nature 
of the feudal contract, which infer only a tem- 
porary right to the rents or to any part 9 | 
I Ol, 
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| Tit. 7. Rights by Confirmation, &c. 17 
of, S.. 210, If the heit of a vaſfal ſhall be 


n refuſed infeftment from the ſuperiour, he may 1 

N charge the next higheſt ſuperiour, who will be - 

£ obliged ſupplere vices of the immediate one, — 

f and receive the ſubvaſſal; but ſuch act of the 

1 ſuperiour, being only in obedience, has not 

KT the force of a voluntary confirmation; and «' 

# therefore he will continue to have right to all 

> the caſualities falling by his immediate vaſſal, 

8 as if the ſubvaſſal had been entered by his own' 

f ſuperiour. . | 117 1 3 

1 5. The ſuſtaining of baſe infeftments, which eee. a 

5 before eſtabliſning the regiſters might have - 5 

1 been kept quite concealed from all but the by our for- 

y granter and receiver, weakned the ſecurity of mer law. 

le purchaſers; baſe rights were therefore decla- 4 

| red 1540, c. 105, unavailable, in comperiti- - 
on with public rights. Where the baſe right I 

er was cloathed with poſſeſſion, it was eſteemed 4 

$7) compleat from the date of the poſſeſſion, 4 

rt BF becauſe the preſumption of ſimulation a- 

ne riſing from its latency was thereby taken off: | 

he and indeed, after the act 1617, which ordain- | 

ht ed the regiſtration of all rights, private as 

ne well as public; the moſt ſlender acts of poſ- 

of ſeſſion were found ſufficient for that purpoſe. j 

* As this diſtinction, which was no longer neceſ- J 

d, ſary after the eſtabliſhment of our records, 4 

7 rendered the rights of lands extremely preca- ; 

745 rious, by frequently reſting them on an un- 4 

* certain proof by witneſſes; all infeftments, 15 3 

be whether public or private, or whether cloath- 4s 1 

"ur ed with poſſeſſion or not, are, by 1693, c. 13, 4 

Ire declared to be, for the future, preferable, ac- = 

mM” WW cording to the dates of their ſeveral regiſtra- bo 

| tions. eee e n . = 

6. Diſpoſitions 0 


1.88 Of the Tranſmiſſion of 8 Book th” 


puhlic 
£7 rights. 
E- tion, or reſignation; and therefore, they ge- 
1 nerally contain both precept of ſeiſin and procu- 
ratory of reſignation. When the diſponee is to 

compleat his right in the firſt way, he takes 

* infettment upon the precept; but ſuch. infeft- 

ment is ineffectual without the ſuperiour's con- 

# Confirma- firmation ; for no lands can hold of a ſuperi- 


6. Diſpoſitions to be holden of the. granter's 


lic our, till he, by ſome act of his own, receive 
rights. the vaſſal, or confirm the holding. This con- 


firmation ſeg? tormerly to be adhibited by the 
| | ſuperiour upon the back of the charter or dif- 
—_ poſition granted by the vaſſal; but ſince. the 
| acts impoſing certain duties upon ſtamped pa- 
per and parchment, is always written in a char- 
ter apart, in which the ſuperiour recites at full 
length the charter confirmed, and then ſubjoins 
his own. confirmation. or ratification thereof, 
By the uſ al ſtyle in the tranſmiſſion of lands, 
the diſpoſition contains an obligement and pre- 
cept of inteſtment, both a me and de me; in 
the option of the diſponee; upon which, if 
ſeiſin is taken indefinitely, it is aries in 
favour of the diſponee to be a«baſe infeftment, 
becauſe a public right is null without confirma- 
tion: but, if the receiver ſhall- afterwards ob- 
tain confirmation by the ſuperiour, it is con- 
ſidered as it it had been originally: a e 
right. 
15 Where two ror public rights of the 
ſame ſubject are confirmed by the ſuperiour, 
= | their preference is governed by the dates of the 
1 confirmations, not of the infeftments con- 


firmed; becauſe it is the confirmation which 
compleats a public right. This was ſpecially 
e 55 provided 


9 


ſuperiour may be perfected, either by confirma - 


Tit. 7. . - Rights by Ci fir mation; "Hig he” 


provided in the caſe of confirmations from the 
crown, by 1378, c. 66: but the reaſon of 
the rule applies to all. confirmations, whether 
flowing from the crown or a ſubject. ſuperiour; . 
and therefore that ſtatute muſt be conſidered 1 
merely as declaratory, and not as having in- ö 
troduced any new rule. In confirmations from , 
the crown, it is the charter firſt paſſiog the 
ſeals that is preferred, becauſe; the ſeals are in 
place of the royal ſuperſcription, 26. Feb. 1680, 
L. Clactmanmnan; unleſs he, Who has preſented 
the firlt ſignature, has been obſtructed in ex- 
peding his charter, by. the indirect methods or 
nimious diligence of the competing: party, 0 
Dec. 1678, Mill. 
8. All ious by their nature ha ve Effects of 
effect from the date of the infeftment confirm- eg 
ed, unleſs ſame mid impediment interveen be- 
twixt that period and the confirmation, e. g. 
if the granter of a public right ſhould. after- 
wards grant a baſe right to another, where- 
upon ſeiſin is taken before the ſuperiour's con- 
fir mation af the firſt; in which caſe, the confir- 
mation will have effect only from its own date, 
and conſequently. the. baſe right firſt compleat- 
ed will carry the property of the lands, Pre- 
ferable to the public Se. 

9. Reſignation is that form of law, by which Refgnati 
a vaſſal ſurrenders his feu to his ſuperiour ; 3 and 
it is either ad per petuam remanentiam, or in far, ,, 
voren.. In reſignations ad remanentiam, where an ac _ 
the feu is reſigned to the effect that it may re · manentic 
ain with the ſuperiour, the ſuperiour, who an. 
before had the ſuperiority, comes, by the re- 
ſignation, to have alſo the property of the 
n reſigned : and as his infeſtment 15 4 
F ands 


; 


[ \ 
—_ f 
# 
N 
Li 


" as n SN \ Sd oe es N ; of 
* A ds tt <A . e 8 9 TRY 9 
0 W rr c * oz N * 
ch DEE 9 . 3 7 * : 5 WY < "% 3 
1 3 - ww 4 


190 Of the Tranſmiſſimof Book II. 
lands ſtill ſubſiſted, notwithſtanding the right 


therefore, upon the vaſſal's reſignation, the 


by which he had given his vaſſal the property; 
ſuperiour's right of property revives, and is 
conſolidated with the ſuperiority, without the 
neceſſity of a new infeftment ; ſo that reſigna- 
tions ad remanentiam are truely extinctions, 
not tranſmiſſions of a right. The property re- 
turns by this reſignation to the ſuperiour, with 
all the the burdens charged upon it by the vaſ- 
ſal, which could have affected any ſingular ſuc- 


* 


ceſſor, as feus, tacks, rights of annualrent, 
Sc.; for the ſuperiour's voluntary accepting 
of the reſignation from the vaſſal implies a 
confirmation of all theſe. The reaſon has been 


already given, why it is otherways, when the 


fee returns to the ſuperiour in virtue of any 
feudal caſuality. This ſort of reſignation was 


not ordained to be recorded by the act 1617, 


for regiſtrating real rights; which omiſſion, 
becauſe it weakened the ſecurity of ſingular 


- ſucceſſors, is now ſupplied by 1669, c. 3. 


bn faves 


rem. 


10. Reſignations in favorem, are made, not 
with an intention that the property reſigned 
ſhould remain with the ſuperiour, but that it 
ſhould be again given by him, in favour either 
of the reſigner himſelf, or of a third party: 
they have not therefore the effect, like reſigna- 
tions ad remanentiam, of diveſting the reſign- 


er; for the ſurrender is not attended with any 


intention or cauſa habilis of transferring the 


property to the ſuperiour, but is only uſed as 


a ſtep to convey it to another; conſequently 
the fee remains in the reſigner, till the perſon 
in whoſe favour reſignation is made, gets his 
Tight from the ſuperiour perfected by infeft · 

Wd” men 


ment, Cr. 436--437- And it is becauſe re- 
ſignations in favorem are but incompleat per- 
ſonal deeds, that law has made no proviſion 
for recording them: hence, the firſt infeft- 
ment on a ſecond reſignation is preferable- to 
he laſt infeftment upon the firſt reſigna- 
tion; but the ſuperiour accepting a ſecond 
eſignation, whereby a prior infeftment may  - 
be taken to the prejudice of the firſt reſigner, 
s liable in damages. PE 


11. Reſignation may be made, either by Refignati- 
he vaſſal himſelf propriis mgnibus, or by his ons propri- 


procurator, in virtue of the procuratory or! manibus, 


power to. reſign, contained in. the diſpoſition. 
In either caſe, the reſigner muſt ſurrender the 
ands to the ſuperiour by the ſymbol of ſtaff 
and baſton, which he gives on his knee to the 
uperiour, and which the ſuperiour, in the 
aſe of a reſignation in faverem, immediately 
delivers to the diſponee : a notorial inſtru- 
ent extended upon theſe facts, compleats the 
of reſignation. If the vaſſal reſign ad re- 
anentiam propriis manibus, he himſelf, as well 
is the notary, muſt ſign the inſtrument, 1555, 
38, which act is expreſſed in general terms, 
ho' it was perhaps intended to take place, on- 
where the reſigner had ſubſcribed no previ- 
us obligation or conveyance ;. that the reſigna- 
10n might not in that caſe reſt ſolely upon the 
redit of the notary. Tenements within burgh 
ad been long reſigned erroneouſly by the ſym- 
jols of earth and ſtone, and ſuch reſignations 
ere ſuſtained, in reſge& of the univerſal com- 
unis error, 7. Feb. 1708, Calderwood ; but, 
A. Sed. 11. Feb. that' year, all ſymbols are 
rohibited in reſignations, other than ſtaff and 
baſton. 
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Ti. 7. Rights by dab . „„ 


n is generally uſed in aBtice 
- for a Haff in Kb — e of b. 
* act 12. By act 1 594, c. 214, the necelliry of 
33 potent procuratories or iaſtruments of re- 
h fignation or precepts of ſeiſin is diſpenſed with; 
Gion ofre- Where the rights and infeftments themteldes 
| fignations have taken effect by poſſeſſibn for 40 years 
explain - together. Procuratories and precepts were in 
285 _ thoſe days written ſeparate” from the diſpoſiti- 
ons on which they proceeded 4-and the view of 
the act was, that the validity of the infeftment 
ſhould not depend upon the preſerving of wri- 
eee e were colfidered as little worth the. 
keeping: but now that the * jratory or 
precept 'is ingroſſed in the deed of alienation, 
and that tailzies are frequently executed by 
ſimple procuratories, ' the right, if not io 
ported by ſome ſeparate "deed * diveſting 
granter, cannot ſtand on the footing” of this 
act, without production of the procuratoxies, 
becauſe they are really the deeds of conveyance 


or parts of it, which were not deſigned to fall 
under the ſtatute. In burgage tenements, the i 1 
inſtrument of ſeiſin contains the whole _ l 


ction without any ſeparate inſtrument 
ſignation; and therefore ſeiſin, bearing reſi wes 
1180 of *theſe to have been made, conſtitutes 4 
valid right, even before the lapſe of fourty 

years.” 

Tranſmiſ-. 13. By our former deciſions, one who was 
fon of + veſted with a perſonal right of lands, effectu- 
, perſonal ally diveſted himſelf by granting a right of 
. Nights. the ſame ſort to another in the ſame manner 
.* _ thar the tranſlation of a moveable debt divelt- 
ed the aſſigney; becauſe a perfonal right is no 
more than a us obligations, which may be 
transferred 


% 


A 


or other heritable 
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transferred by any deed, ſullcientlye 
the will of the granter. But this doQrine, ar, 
the ſame time that it rendered the. ſecurity 2 as 
the records extremely uncertain; was not real · 
ly applicable to ſuch rights as required infeft- 
ment to compleat them; and therefore it nom 
obtains, that the diſponer of a perſonal right 
of lands is not fo diveſted by . the 


right to one perſon, but that he may validly © 


diſpone it afterwards to another; and the pre- 
ference between the two does not depend on 
the dates of the diſpoſitions, but on the prio- 

ricy of the ſeiſins following upon a 22. 

June 1737, Bell. 


* 


Tur. 8. 22 1 e, 


N heritable right" is ach to be redeem- f 
able, when it contains a right of reverſi- _ 
2 or return, in favour of the perſon from rights, 
the right flows. Reverſions are either 
which arile from the law itſelf, as in ad- 


bo 
:ioarions which law declares to be” redeem- 
able within a certain term after their date; or 
conventional, which are conſtituted by the a- 
greement of parties, as in wadſets, rights of 
annualrent and rights in ſecurity. © A wadſet Walls 


(from wad or pled ge) ) is a right by which lands 

ubjects are impignorated by 

the proprietor to his creditor, in ſecurity of his 

debt; and, like other heritable rights, it is 

perfected by ſeiſin. The debtor, who. grants 

the wadſet, 2 the right ol reverſion, is 
B b 


Fn 


n 


8 e 5 dh the creditor receiv 
"of the wadfer is called che wadſetter.. 
. 202. Wadſets were, in the reign of David 1 
„iented im the form of. a charter, whereby 5 
28 reverſer ĩmpignorated to his creditor the _ 
therein mentioned, to be enjoyed by him, un 
till payment ſhould be made of the ſum lakhs. 
| Sten d revenfon. But a cuſtom prevailed in 
the reign of Ju. III. of executing theſe rights 
in the form of irredeemable diſpoſitions; and 
the right of reverſion was granted ta the deb- 
| tor in a ſeparate writing. By this means, wad- 
Wadſets, ſetrers, who appeared from the face of their 
| righes to be abſolute proprietors, had it in their 


power, by alienating the wadſet lands, to de- 


feat the reverſion competent to the debtor, 
which, being no more than a perſonal right, 
3 could only affect the wadſetter himſelf and his 
beirs, but not his ſingular ſucceſſors. To ob- 
' Made e theſe*trauds, all reverſions were declared 


A. real rights, tho“ granted in writings a- part, 


1469, c. 283; but, as this act did not make 
their regiſtration neceſſary in order to give them 
this effect, the righes'of ſingular ſucecffors were 

„ .. rehdered inſecure, till 1617, c. 16, which or- 

; fred in dains reverſions in ſeparate writings to be re- 

corded in che ſame regiſter with ſeiſins, other- 


— 


— 


the re 


= \ feer of re- ways, not to be effectual againſt ſingular ſuc- 


e ceſfors. Wadſets, by the preſent practice, are 
* .  commonly-made out in the form of 
contracts, in which one party ſells thoddgds 
and the other grants the right of re verſion. 
3. Obligations to grant reverſidns, as. well 
: ———ů— themſel ves, are directed hy this 
act to be recorded; theſe, within bo days ab- 


ter date; and tho, Within 60 days "hs 
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eik to a reverſion is a writing ſigned by the re: TE _ 
verſer, acknowledging che receipt of a farther nuf here. 4 
ſum lent . by the wadſerter, and declaring the. gikred. 
wadſet not redeemable, till payment of the 
laſt debt, as well as of the firſt. Theſe; as 
burdens upon, and «conſequently: parts of the 
reverſion, are alſo real rights, if regiſtrad in | 
terms of the ſtatute. Reverſionsincorporated 9 — 
in the body of the wadſet are exceptec from 
+ this act, becauſe the ſingular ſucdeſſor in the _ 1 
| wadfer is ſufficieatly certiorated· of the reverſi- 2 
on, tho it be not regittred, by looking into 


his own right which bears it in gremio. Re- —_— 
verſions of burgage tenements were in like - i N 1 

| manner excepted, but theſe are-onditujed alot —_— 

„ be recorded, 1681, c. 11. gs _ 2 

3 4. Rights of reverſion are We e OR © 

T ed Atricti juris; yet they go to heirs, tho? heirs d how 

| BW fhould not be mentioned, unleſs there be ſome far 2 

; clauſe in the right, diſcovering the intention n. 


r 


; of rn that 1 it ſhould be 3 to the ww 
1 like manner, aho':rhe right ſhould not . ä 


- an expreſs power to redeem from the wadiet = 
% ter's heir, as well as from himſelf, redemption — >. =» 
- will be competent. againſt the heir, 6. Feb. 2 + J 
bbs. 1630, Muir: It is certain that reverſions can} 1 


not be aſſigned unleſs they bear to neee Bo 1 = 
but from the favour of legal diligence, they © © © 
3 may be adjudged by creditors, 4. Acompryſings) <8 364 7 5 1 
| 5 Feb. 1619, Bruce. 5 wb . k hw: 7 4M 
5. Reverſions were mri havent = the e EY 
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is a power to the wadſetter, to hold the lands iu fer to ub. 
be tack,” for a certain number of years alter. cheir ys alter A 
r inter» dempti; Fl 
er nnn for a agg equal to the inte — n 1 
wy 2 _ 
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* eEuted. 


| ef of the wade ford . was ; 
_ far below the true rents of the lands: Tack 
Tacks are, by 1449, c. 18, declared null, if the 
tack · duty be not in ſome degree proportioned | 
to the rent. Reverſions commonly leave the ö 
revetſer at liberty to redeem the lands quando. 6 
cungue, without reſtriction in paint of time 3 
dut a clauſe is adjected to ſome reverſions, that, 6 
if the debt be not paid againſt a day certain, t 
the right of reverſion ſhall be irritated, and ſ 
the tv ſhall become rhe irredeemable pro: b 
rty of the wadſetter. Tho this condition v 
n 
MP 
m 
Eli 


pe 
PaBum li- (called pottum legis commiſſoriae in piguoribus} 
gis commi/- was reprobated by the Roman law, as contra 
Lesbe, $9908 mores, L ult. C. de pai. pign.; yet all ir- 
Paribas titant clauſes in contracts, infeftments and ob- 
ligations, are effectual with us, by AZ. S. 27. 
Nov. 1392, — 1661, c. 62. $. 14; neverthe- 
leſs, where the irritancy is penal, as in wadſets, 
in which the ſum lent falls always ſhort of the 
Era value vf the lands, the right of redemption is 
Qual, by indulgence continued, even after expiry of 
the term, to the reverſer, who may purge the 
irritancy at any time before declarator, 25. 
Nov. 1662, Sawers, ſee alſo 17. Tn 1679, 
Beat ſon. | 
Order of 6. If the reverſer would ben his lands, . 
— he muſt uſe an order of redemption againſt the at t 
: wadſetter; the firſt ſtep. of which, is premo - reds 
* Premonj- nition (or notice given under form of inſtru- 
non. ment) to the wadſetter, to appear at the time the 
and place appointed by the reverſion, then and or, 
Laer. there to receive the ſums due to him. In the cler 
on of a voluntary redemption of a right of wadſet hold? reſp, 
badet en of- the granter, it is uſual to inſert in the I tion, 
how exe: wadſetter' s renunci dcin, a procuratory of re. yere 
bgnation” MW 
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ſignation in the hands of the ſuperiour grant - 


er of the wadſet ad remanentiam; and the inſtru. 


ment taken thereupon, when regiſtred in the 
regiſter of reverſions, - re-eſtabliſhes ' the rever · 
ſer in the full right of the lands: but a renun- 
ciation by itfelf, if duly regiſtred, will have 
the ſame effect. Where the wadſet was grant- 5 
ed to be holden of the granter's ſuperiour, let- Letters of 
ters of regreſs from the ſuperiour were neceſ; regreſs. 
ſary by our former law, by which he became - 
bound, again to receive the reverſer his old 
vaſſal, upon redemption of. the lands; but 
now, fince the act 20me. Geo. II. c. 50, the ſy- 
periour muſt: receive the reverſer upon pays :- 
ment of a year's rent, if he produce a diſpoſi- 
tion from the wadſetter. If, at executing the 
wadſet, the ſuperiour has granted letters of 
regreſs, he will be obliged to receive him, 
without payment of the year's rent. Letters 
of regreſs are not effectual againſt ſingular ſur. 
eeſſors in the ſuperiority, if they are not regi - 
ſtred in the regiſter of reverſions. All wad- 
ſets that reinain perſonal rights without infeft- 
ment, are extinguiſhed by ſimple renunciati- 
ons or diſcharges, even tho' they ſnould not- 
be regiſtre. 5 e 
7. If the wadſetter either does not compear Conſigna- 
at the time and place appointed, or refuſes the 48 12 
5 5 rede m pti: 
redemption money, the reverſer muſt conſigu on money. 
it under form of inſtrument, in the hands of 5 
the perſon thereto appointed in the reverſion; 
or, if no perſon be named, in the hands of the 
clerk to the bills, clerks of ſeſſion, or any 
reſponſal perſon. An inſtrument of conſigna - 
tion, tho? it proves that the proper ſolemnities 
yere uſcd yet being but the aſſertion of a no- 
V1 Ot | 5 7 , FArys 


knowledgment ſubleribed by himſelf. Ex- 

trinfic bonds due by the wadſetter to the rever- 

ſer cannot be conſigned in place of the ſums 

contained in the right of wadſet; for com- 

penſation is excluded by the reverſion itſelf, 

which requires conſignation in current money: 

but where the compenſation is founded on an 

[ts effects. article contained in the wadſet right, it will be 

ment of conſignation compleats the order of 

redemption, ſtops the further currency of an- 

nualrent againſt the reverſer, and founds him 

in an action for declaring the order to be for- 

mal, and the lands to be gd in e 
vence.of it. 1 ca 


Declara- | 2 Declarators of emed are not com- 


tors of re- 
demption; petent to the reverſer's apparent heir, for an 


heir before entry, has no title to purſue on the 


rights of his predeceſſor, 19. Jan. 1672, Lo- 
vat; but they may be inſiited in, againſt 
the wadſetter's apparent heir; becauſe in chu- 
ſing a defender, no more is neceſſary, than 


that he have an intereſt to oppoſe the ſuit :- yet 
ſuch heir is not intitled to the redemption 


5 money. tho? the lands ſhould be found redeem- 
ea, till he make up his titles, and ſo be capa: 
ble of re-inſtating the reverſer in the lands, 

10. Jan. 1665, Campbell. 
Orders of 9. Tho' a right of reverſion, which is barely 
redempti- faculty to redeem, is not aſſignable without 


20 a 2 be ſpecial Powers to aſſign, yet an order of redem- 
ption uſed upon it may be aſſigned, becauſe 


the faculty is, by conſignation, converted into 


an eſtabliſhed 3 : and, as the conſigned 


money 


of pediinabl Rights? ; Bock i 


: n cannot fix the receipt of conſigned mo- 
ney upon the conſignatary, without an ac- 


received, 2. Jan, 1667, Hog. This inſtru-⸗ 
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intitled to proſecute the redemption. 


on is conſigned in a proceſs of declarator, it 
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money may be aſſigned, the aſſigney muſt 'be' _ = 
The But need . = 


* 


. 


act 1617 which requires the regiſtration of el . + 
grants of redemption and renunciations, does e 1 
not make it neceſſary to regiſtrate orders of re- 5 0 
demption, tho? theſe, joined with the decreets 

of declarator following upon. them, are truly 


legal renunciations. But, where a renuneiati- 125 " 1 


muſt, by that ſtatute, be regiſtred, within 1 1 
ſixty days after the date of the decreet, by _— 


which the ſame ſhall be ordained to be given J oo 
up to the purſuer. _ „ _—_ 

10. After decreet of declarator is obtained, ** wad 5 7 
by which the lands are declared to return to . 8 I 


the debtor, the conſigned money, which comes conſigned 
in place of the lands, becomes the wadſetter's, money 1 
who therefore can charge the conſignatary upon W Son _ 
letters of horning, to deliver it up to him: but, "ny 1 : : 
becauſe the reverſer may, at any time before 
decreet, paſs from his order, as one may do 

from any other ſtep of diligence, the conſign- 

ed ſums continue to belong to the reverſer till 

that period; and conſequently the wadſetter's in- 

tereſt in the wadſet continues heritable. If 
therefore, decreet is not obtained till after the 

death of the wadſetter, the redemption money 

will belong to the wadſetter's heir, and not to 

his executors; but, the moment the lands are 

declared redeemed by the decreet, it becomes 
moveable, becauſe it can be no longer ſaid to 
be ſecured on land. 1 e „ 


11. If the wadſetter chuſes to have his mo · Inſtru - 6 


ney rather than the lands, he muſt require from ment of | 
the reverſer, under form of inſtrument, the requiſiti- = 
ſums due by the wadſet, in terms of the right. on = 
ES SED This —— 
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tes effet. This inftrument of requifirion. did, by the for- 
mamer law, diſſolve the real right conſtiruted by 
tte wadſer, and conſequently made the ſums 
It may be contained in it moveable : but now that pro- 
d viſion is generally made by a ſpecial clauſe in 

the right, that no diligence to be uſed upon it 

ſhall weaken the real ſecùrity; the wadſet ſums, 

by our preſent law, continue heritable, not- 


withſtanding requiſition. It has been found, 
, thar requiſition may be paſt from by the wad- 
fetter, even after the reverſer has conſigned 
= - the\ redemption money in conſequence thereof, 
=: _ , "T4. Nov. 1910, Refs. „ 
W⁵ꝓß ' Wadſers are either proper or improper. | 
proper. A proper wadſet is that whereby it is agreed | 
19 297 that the uſe of the land ſhall go for the uſe of | 
the money; fo that the wadtter takes his ha- 
AZ⁊uad of the rents, and enjoys them wirhout ac- ' 
Counting, in ſatisfaction or in ſolutum of his an- 
5 nualrents. Tho therefore the rents ſhould be ; 
: leſs than the yearly: annualrents, the lands are MW * 
x redeemable upon payment of the bare prin- © 
a. — ſum, without any claim for reſting inter- 8 
eſts: if they amount to more, the wadferter is J 
not obliged to impute the ſurplus (in ſortem) hy 
5 towards the extinction of the principal ſum. b 
Where the wadferter thus ſubjects himſelf to '* 
all the chances by which the fruits may be by 


loſt, it is a proper wadfet, tho* the reverſer = 
ſhould be obliged to pay the public burdens, Pe: 
D 430.—F. 114. fee act 1661, . 62, 5 ry 

4 13. 14. by | hs 1 
Impro- 13. In an improper wadſet, the reverſer, 
Per. if the rents ſhould fall ſhort of the annualrents, 

is taken bound to make up the deficiency : if by 

they amount to more, the wadſetter is obliged FF © 
e | | to 


_ annualrent z and conſequently the redemption. 


Fu. account for: e a 5 1 ts, * 9 Y 
3 in laren; BG. as ſoan. as the. "” 3 
whole | ſums,- / principal -and intereſts, are ex. 
ringuiſhed b 'by. the » wadſenicr's polieſion,, ils 
may he compelled to renounce or diveſt WW. 
felt in favour of the rexerſer. Where the wad- = 
ſetter. in place of poſſeſſing by himſelf, grants 

a back-rack. of the lands to the reverſer, or: 


as the tack- duty, the wadſet is thereby ren- e 
dered improper; for the wadſetter has, in 
that event, no chance of getting more than his 


3 


is burdened, not only with the payment of the | 
principal ſum, but of the reſting aanyalrents. © « 
or tack-duties: which burden. becomes, effe-. 
ctual - againſt ſingular ſucceſſors, if it be ſpe- _ | 
cially expreſſed in che right of reverſion, ©... 

14. If the wadſetter be intitled by the right, © ves 
to enjoy the rents without W and if, „ | 
at the fame. time, the reverſer. be ſubjected „ 
to the hazard of their deficiency, ſuch ww” 
tract is 1 declared uſurious, by 1661, c. 1 
623 for, where the wadſetter runs no riſk of 1 
loſing any part of his annualrents, be ſhould, _ - = 
have. no "bs of drawing more, By ano- _— 
ther clauſe in 1585 ſame act, it was. Provided, | 
that, in proper wadſets granted during the u- A va 
ſurpation, wherein unreaſonable advantages had 11 
been taken of the debtors, the wadſetter ſhould, 
during the not requiſition of the ſum lent, he on che re- 
obliged either to quit his poſſeſſion to the deb- nes % 
tor, upon his finding ſecurity to pay the annual- — | 
rents, or to ſyþject himſelf to account for tlje 
ſurplus, rents, as in improper wadſets, This 
branch of the * Scars, both from its nar- 
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'  rative and the Sagte words, to be limited to 
ſuch wadſets as were granted before the reſtora- 
tion; bur the fubſequenr practice has extended it 
== | toall wadſets without diſtinction. Either the re- 
1 verſer himſelf or any in his right, e. g. an aſ- 
= f Ggney or adjudger; is intitled to make offer 
1 of ſecurity to the wadſetter in terms of this ſta-' 
tute; bat the reverfer's perſonal creditors are 
not, ſeeing their debts are no titles of polſeſſion, 5 
10. Feb. 1713, E. Leven. 0 | 
. Right of 15. Infeftments” of annualrent, the nature 
. of which has been explained, 2. 2. 3. are alſo 
EE redeemable rights. A Tight of annualrent does 
not carry the property of the lands, but it 
+ makes a real nexus or burden upon them, for 
N of the annualrent contained in the 
OT dl ng Tight 3 and the bygone annualrents due upon fc 
of the are debita fundi. Theannualrenter may therefore 
graded is inſiſt in à real action for obtaining letters of 
co; = poynding the ground, upon which he may dif- 
it. 22 train the corns, cattle or other moveables up- 
| on the lands, for payment of his annualrents; 
but ſuch poynding is not neceffary for com- 
pleating the real right in the annualrenter, An- 
tiently, a creditor might, even upon à perſon- 
al debt, poynd the whole gopds of the tenant 
for the debt due by his maſter, whether the 
tenant had been in arrear of rent er hot: this 
abuſe was corrected by 1469, e. 37, Ghich, 2s 
| it is now explained by prattice, ſecures the 
| Jof tenants' from being poynded, even 
upon debita fundi, for more than their bygone 
ar rears and current fent, 4. Feb. 1674, Lady 
And like- Pitfoddels. The anhualrehter may alſo inſiſt 
* in a perſonal action againſt the tenants and poſ- 
N ſeflors of the lands mare 0 the e by 
13 . 128 
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ſonal obligation, which is extinguiſhable mere- . 
ly by payment or intromiſſion, renunciations- -Y 


e 18 5 mah e „ 
hs bygone annualiecits ; and even in 185 it pers . "= 
ſonal action, the annuafrenter will be prefer: 
able on his real right, as if he Were purſvjag in : 
a proceſs of poyge og of of the ground,” F. . 2. 

I: 3 but, if he wants his principal ſum, he can 

demand it only from the gebe himſelf, either 

by requiſition, or by a charge upon letters of 

horning, according as the right is conceived. _ 
16. Rights of annualrent, being ſervitudes Extinai. . 

upon the property, and conſequently confiltenronof, » i 
with the right of property in the debtor, may” ights ated 
be extinguiſhed without reſignation. Where rent. : 

they were conceived after the old ſtyle, (2. Z. 
3) formal renunciations were neceſſary, which 

8 to be regiſtred in the regiſter of rever- 

ſions; becauſe ſuch rights were truly wadſets. 

But, when the right of infeftment came by a e 

variation in the n to be acceſſory to a per- 5 : 


were no longer 7 to the extinction of ' i 
theſe infeftments, 8 July 1680, Rani 9 
17. Infeftments in ſecurity are another kind Rights of 
of redeemable right, (now frequently uſed in ſecurity. 
Place. of rights of annualrent} by which the re- 

ceivers are infeft in the lands themſelves, 

and not ſimply in an annualrent furth of the 

lands; for ſecurity of the principal ſums, in- 
tereſt and penalty, contained in the rights, 
Both theſe and rights of annualrent may be = 
granted, either to creditors for payment "of 'J 


Wt * 


their debts, or to cautioners for relief of their 
/ engagements. If the right be granted to a cre- 


ditor, he may thereupoa enter into v mmediate - 
poſſeſſion of the lands or annual c ent for his 


payment z whereas rights of relie f are but con- — 5 5 
di tional, ä 


; Guido and Oh THO eration, "ill the cauti: 
onet either pays the t. or is diſtreſſed fg 
it yet the r 8 . as to bes 
gome pute or abſolute, by the, debtor's 8 " 


to 1 25 anocß: 8 within: a limite 
time. Infeftments of. rehief are granted, not 
for the behoof of. the creditor 2 14 Ky Wo 
to the right, but for the cautioner,. who there: 
fore may renounce. it at his eee Harc. 
_ »(infeftment) 8. July 1691, creditors of Lang- 
ton: but the creditor, by adjudging the right 
ftom the cautioner, puts it out of his power ta 
© renounce it in prejudice of his prior diligence, 
Where a right of ſecurity is granted, either for 
payment or for relief, not only. of debts already 
contracted. but to be contracted by the grant: 
er, its effect is reſtricted to the debts contract: 
ed prior to the date of the ſeiſin following on 
it, by I 696. c. 5. Infeftments in ſecurity are 
extingu ed as rights of annualrent. 
18. All rights of annualrent, rights in & 
curity, and generally whatever conſtitutes a 
real burden on the fee, is the ground of an 
1 adljudication, which is preferable to all adjudi- 
cations or other diligences interveening be- 
tween the date of the right and of the adjudi- 
cation deduced on it; not only for the ptinci - 
| ſum contained in the right, but alſo for the 
whole bygone annualrents contained in the ad- 
judication ; this preference ariſes from the na- 
ture of.real debts or debits fundi, and is expreſſ- 
ly reſerved by the act 1661; c. 62, eſtabliſhing 
the pari paſſu preference of adjudigations: but 
in order 0 e it tor the muten of the 
t E wx FOR | 
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5 922 ther hericable ſubjects, hereby the pro- 
Ji prietoriis either reſtrained from the full uſe of 
5 what is his own, or is obliged to ſuffer another, - 


© es 
8 18 K. 8 Atte ding 3 ot. 0 is either, : 


to do ſomething upon it. Servitudes ate ei- Natural. 


ther natural, lega or conventional. Nature it · 
ſelf may be ſaid to conſtitute a ſervitude upon 


een 


inferior tenements, whereby they mult. receive 


Legal ſervitudes are eſtabliſhed by ſtatute or 


N 

0 

the water that falls from theſe above them. Legal, 
To 


cuſtom, from conſiderations of public policy 
among which may be numbered the reſtraints 
laid upon proprietors of tenements within the 


| onal ſervitudes, as there are ways by which the 


exerciſe of pr propetey: may be en DE Pati- 
on · in favour 


preſcription. A ſervitude conſtituted: by wri - 


er's fingular ſuceeſſors, unleſs the rantee has 
been in the uſe or exetciſe of his rig ry. hic 
in vulgar ſpeech is called poſſeſſion, tho? i impro- 
perly, ſeeing ſervitudes are incorporeal rights, | 
and s not capable of proper poſſeſſion : theß 
"WF 


* 

ncith of; Edinbargb, by. 1621, c. 26. and 1698, W 
„ 8. There is as great a variety af conventi- ventional. 
> 


nother. : F: $6 i „Servitudes 
2. Conventional. ſervitudes are, in n ih cg by grant 


mon caſe, conſtituted, either by grant or by =o => = 


ting or grant is not effectual againſt the grant - 


aw 4 — 


— 


14. 


are valid PRs 8 granter and his he e 


—_ 73 ven without uſe. In 3 that may * 


1 = acquired by preſeription, rty years exerciſe 
Io of the right is ſufficient, without ny title in 


rence be- effectual, in a queſtion with the ſuperiour of the 
tenement burdened with the ſervitude, unleſs 
his conſent be adhibited; for a ſuperiour can: 
not be hurt by his vaſlal's deed; bur, where 
the ſervitude is acquired by preſcription, the 

. conſent of the ſuperiour, whoſe right afforded 
him a good title to interrupt, is implied.” A 

| ſervitude by grant, tho' followed only by a par- 
tial poſſeſſion, muſt be governed as to its ex- 
tent, by the tenor of che grant eſtabliſhin 
it; but a ſervitude by preſcription is limited 
by the meaſure or degree of the uſe had by him 


#. 44 


tum praeſcriptum quantum poſſeſſum. 

Predial 4. Servitudes are either predial (ſornetiqzes 
ſervitude.” called real) or perſonal. Predial ſervitudes are 
| © © burdens impoſed upon one tenement, in favour 


which owes it is called the ſervient tenement. 

„„ „ perſon can have right to a predial ſervitude, 
| if he is not proprietor of the dominant 'tene- 
ment; for the ſervitude is annexed to the te- 
nement, and. ſo cannot paſs from one perſon 

to another, unleſs the tenement wo. along 


with it. 
5. Predial fervitiides are divided into rural 


Rural wy of houſes. The rural ſervitudes of the Ro- 


e * | mans 


writing, other than a charter and ſeiſin of the 
Uns to which the ſervitude is claimed to be due. 
Diffe- 3. Servitudes conſtituted by grant are not 


My 


who preſcribes : agreeable ro the maxim, tan 


of another tenement: that to which the ſervi- 
tude is due is called the dominant, and that 


ſervitudes or of lands, and urban ſervitudes or 
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, via, 'aquaedufius, aun, 
hauſtus and jus paſerndi pecoris. Similar fer | + 
vitudes may be conſtituted with us, of a foot 

road, horſe- road, cart- road, dams and aque--- 
ducts, watering of cattle and paſturage- 
right of a highway is not truly a ſervitude, for 


— 


ne 


it is not conſtituted in favour of a particular 
tenement, but is common to all travellers. 
The care of highways, bridges and ferries, is 


committed to the juſtices of peace and 


com- 


miſſioners of ſupply in each ſhire, 1669. c. 


16.— 1670, c. 9.—1686, c. 8.560, Ces. I. 


2 30. 3 1 
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6. Common paſturage, or the right of feeds Common 


ing one's cattle upon the property of another, is? 


aſturage. 


ſometimes conſtituted by a general clauſe of 
paſturage in a charter, or diſpoſition, without 
mentioning the lands burdened; in which caſe; 
the right comprehends, whatever had been for- 
merly appropriated to the lands diſponed out 
of the granter's own property, and likewiſe all 
paſturage due to them out of other lands. - 
When a right of paſturage is given to ſeveral 
neighbouring proprietors on a moor or com 
mon belonging to the granter, indefinite as to 


the number of cattle to be paſtured, 


the 


extent of their ſeveral rights is to be proporti- 
oned, according to the number that each of 
them can fodder in winter upon his own domi- 
nant tenement; which proportions may be 
fixed by an action of ſouming and rooming, two 


ſture upon the moor, is aſcertained. 


i 


old words fignitying the form of law, by which 
the number of cattle, that each heritor can pa- 


7: The chief ſervitudes of houſes among the Urban 


ervitudes 
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3 "The kth math pi 
-  vilege ol obliging aut neigbhaur to receive 
. to his wall a jet ar beam from our hqule, 


3 The ſecond wasrohas.of. reſting any weight up- - 
on our neighhour's pillar er Wall. By the laſt 
5 the two; e owner of the ſervient tenement 


was bound, not only to ſuffer the weight to 
reſt upon his. pillar, but to repair the pillat 
when it became unfit, for ſupporting the weight; 
contrary to the general nature of ſervitudes 
which lays the fervient tenement under no ob- 
ligation to do, but only x0 ſuffer. By our cu- 
Roms, the owner of the ſervient tenement is 
e n abliged.i in 2; ſervitude: of ſupport to repair 
it, unleſs the ſervitude be ſo conſtituted den, 
preſs paction, St. 2 84. 283. Br. 117. 
8. Where different floors or ſtories of the 
fame houſe belong to different perſons, as-is | 
frequent in. the city of Edinburgh, the property 
of the houſe is ſeldom intirely divided ; the 
p0of remains a common roof to the whole, and 
the area on which the houſe ſtands, ſupparts 
the whole; ſo that there is a communication 
of property. in conſequence of which, the pro- 
prietor of the ground · floor muſt, without the 
| — ron of any ſervitude, uphold it tor the 
| ſupport of: the upper, and the owner of the 
higheſt ſtory muſt uphold that, as a cover to 
the lower. Where the higheſt floor is divided 
| in garrets among the ſeyeral proprietors,” each 
 - , Proprietor is obliged, according to this rule, 
g to uphold that part of * roof chat Covers his 
own garret. 
9. No proprietor can build, ſo as to throw 
tze rain water _ from his own houſe, 
wg £k * upon W ground, 


without 


— 34 FI ns 4 4 
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liged to build ſote inches en che ene 


officiends luminibus vel proſpetini, reſtrain PIMPHs n, 


| heiglit he pleaſes, unden de be ciad en 


own conſent. 


e 4 ae Wenke which is called of — 
fillicdey but, if it falls within his on proper-* Stillicide;0 - 
, tho* at tho ſmalleſt diſtance from tlie match: 8 1 
owner of the inferior tenement muſt receive 
2 Romans, to prevent the inconvenien- 1 

| 42 jiking too near a neighbout s property, = 
li proprietors” to keep within two fo = 


and a half t of their: on march; but we hae 1 
no ſtatute regulating this matter; tho? by: he 1 
e of ſeveral borrows; proprietors are ob- 5 


Bene, f 03 IIS — —_ 
10. The lervitudes altius mir RS RE cha ik 5 = I 


etors from raiſing their houſes beyond a 9 729 
height, or from making any building, whae- 2 : 
ſoever, that may hurt the -light or proſpect w_ 
the dominant tenement, J. 4. 1 5. de ſervi pracd. 


| urb. Theſe ſervitudes cannot be conſtituted: 3 


eſcription alone; for, tho* a proprietor 

uld: have built his houſe ever ſo low, or 
ſnould not haye built at all for 0 years to- 
gether, he is preſumed to have done for for his 
own accommodation! or profit, and therefore 
cannot be barred from afterwards: building a 
houſe on his property, or raiſing it to what 


11. Wo hivetwe pedidforvingdin dd lieh ag] 
the Romans were ſtrangers, viz chat of feweli ot rr and 
or fail and divot, and of - thirlage'y the firſt is divot. 

a right, by which the owner of the dominant 
tenement may turn up pears; turfs, falls or 
divots from the ground of cho ſervient, and 
carry them off either for fewel, thateh, or the 
_— uſes os Ris Own tenement, — 


e — 


hend the leſſer under it, for the two ſervitudes 


without the leſſer: the right therefore of caſt- 
ing fail will be excluded, if he who is jntitled 


to the paſturage has never attemptech to uſe. 


the other tight, or was ab rus in the at- 
taupe 


grain there, for payment of certain multures 
Kang ſequels, as the agreed price of grinding. 
2B In this ſervitude, the mila is the dominant te- 
nement, and the lands aſtricted (which are call - 
ed alſo the thirle or ſucken) che ſervient. Mul- 


ture is the quantity of grain or meal, payable 


. to the heritor of the miln, or to the multerer 
his tackſman. The ſequels are the ſmall quan- 
. tities given to the ſervants, under the name of 


Enaveſhip, bannock, and lock or gowpen. 


The quantities paid to the miln by the lands 
not aſtricted, are generally proportioned to the 
value of the labour, and are called out-town 
or out ſucken multures; but theſe paid by the 
thirle are ordinarily higher, and are ae in- 
town or in- ſucken multures. 


How con- 19, Thirlage may be conſtituted by an he- 


"= ritor. when, in the diſpoſition of certain lands, 
he aſtricts them to his own miln; or when, 
in the diſpoſition of a miln, he aſtricts his own - 
lands to the miln diſponed: and ſometimes 


he thirles his tenants to his own miln by an 


1 act of his on court, which, however, cannot 


be . on ſuch ACHABLS as do not enact 
5 LB themſelyes 


. Fra does not t neceſſarily; compre- | 


are quite diſtinct, and the greater ean be uſed: 


Thirlage. 12. Thirlage is * ſervitude, ba KEE 
1 lands are aſtricted or thirled to a particular 
2 : 4 milo, and the poſſeſſors bound to grind their 


Amr. ata A” . 963 IE 


od 


" 5 - , - 8 . TT , 
oy er we ** * N 9 ab n N 
"70 " oP * 8 elle * 3 F 9 1 N 11 . 
C r * 


n EW ger * Fo * * OILY 2 bs N 

MY 8 We RRV 5 

5 A * 0 iy; N 1 4 

4 , +. 2 ; Re "= 

t. „09 4 

0 "I ” 8 * 4 of 

chem Bpves e io ws obedienteto it; for tena 1 
cannot, but by their On conſent, be ſubject- 1 


ed to any burden not ſtipulated in their racks. ; 27 
The diſpoſition of a miln with the general!!! ] 
clauſe of multures, without ſpecifying the fands ] 
aſtrifteg, conveys the thirlage of aſſ the lands "2 


formerly aſtricted to the miln diſponed, he- 9 
ther nnen 60 the ge or A ery SHE =_ 
a . Ke, 1 
5 . pig A leſs tömal DR Oe peer to a- Thirlage __ 
: ſtrict barony lands to the miln of the a I 
: than is neceſſary in any other thirlage, which, : 
5 perhaps proceeds from the effects of the union | 
1 11 9 the miln of a barony and the lands of 
* Hence, if one diſpones the miln of à ba- 
ly cum multuris or 'cum' aſtriftis multuris, it 


infers an aſtriction of the barony lands to tge 
miln diſponed, tho they had not been formerly e 
aſtricted, 17. July 1629, L. Neolt Ron. If | 
prior to the baron's conveyance of his miln 

cum multuris, he had diſponed any part of the 
barony lands to another cum multuris, the firſt 
purchaſers lands are not aſtricted by the after 
diſpoſition; for a right of lands with the mul- 
tures, implies a freedom of the lands diſponed, 
from thirlage, and an heritor has no power, 
after he is diveſted of lands, to ſuhject them to 
any ſervitude, from which 3 were before ex 
empted.” 

15. Thirlage is either, firſt, 00 grindable nir 
corns, or, 2. of all growing corns; or, 3. ofof gri _ 
the invea et illata, i. e. of all the grain brought able corns. 
within the 'thirle, ,tho? of another growth. 

Where the thirlage is of grindable grain, it is Thirlage 
in practice reſtricted to the corns which'the te- of grana 
nants e occaſion to grind, either for the ſup · cre/centia. . | 


o 
| 
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Dort of their lies, 
Larplus may be — out 45 oa. 2 4 
manufactured, without being liable in multure, 
Feb, 1731. Lothar. — 15. Feb. 1736, Lock- 
hart, Where it is of the grana cneſcentia, the 
whole grain growing upon the thirle is aſtriqt- 
ed, with the exception, 1. of ſeed. and horſe 
corn, which are deſtined to uſes inconſiſtent 
with grinding; and, 2. of wt farm duties due 
to che maſter, if they are deliyerable in grain 
not grinded; for it is not to be 
hat the maſter, who mult ſell his farms, -meanc 
to extend the ſervitude againſt himſelf : | 
if the rent be payable in meal, flour or malt, 
che grain of which theſe are made, muſt ** ma- 
nufactured in the maſter's miln, 

16. The thirlage of inves et illats is fel- | 
„dom conſtituted, but againſt the inhabitants of 
a burgh or village, that they may grind all the 
vis "they import into it, at a certain miln, 
Where this thirlage is impoſed, the worde ge- 
nerally are, all corus brought within, the -thirle, 
that: thele (or ſuffer) fre and water therein, 
Lord Stair 293. Craig 253. and Sir Geo. Mac- 
4 5. oy + rin. theſe —_— of ſuch 
tholing of fire and water, as prepares the grai 
for the miln, that is, ſteeping the grain an 
drying it in kilns, but not of brewing: or ba- 
king, which, is not done, till after the grain is 
actually manufactured 3 which opinion is ſup- 
| bop by practice, 22. Feb. 1707, Heridt's 


pitalz and, upon this principle, in a thir- 
age of inves et illata, multure cannot be ex- 
acted for flour or oat meal, brought into the ſer- 
vient tenement, unleſs the importer- — 
ii in grain, and r it gt ee miln, . 4 
e 
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„ en grains chat aired i 


as grongm creſceys, tothemila had cle * 


ew; if it all be aſterwards brought within a 
where the inpelsa at ilals ate thirled. 
mult pay a ſecond multure to the maſter of that 
dominant tene ment; hut, here the: righr f 
theſe two thirlages is in the (ame proprietot, 
he cannot exact both, H. 30. Whete lands 
ev: chirled in general terms, without expreſſing 
the particular nature of the ſervitude, the light» 
eſt — is preſumed, from the favour of li- 


berty ; but in the aſtriction of a burgh or vil- 
lage, where there is no growing grain which 


can he the ſubject of thirlage. e of 
inverts et illata mul HE ec! ri $0erGood, 
F. v. i. 133. 

17. Thirlage, 1 the pen 215 


quae ſur mera? facultatis non praaſembitur; but, 


3 one has paid for 40 years tagether the 


heavy in- ſueken multures, the lighteſt title in 
writing. joined with ſuch payment, will fix 
thirlage on his lands, e. g. a decreet againſt 
bim, in which he was not regularly called, 
Thirlage may be conſtituted by preſcription a+ 


lone, 1. Where one pays to a miln a certain ſum 


or quantity of grain yearly, in name of mul- 


ture, whether he grinds at it or not; (Which 


is called dry multure) for ſuch payment can- 
not bear a conftruftion conſiſtent with the free: 
dom of his lands. a. In milns of the King's 
property; becauſe the King's original right ta 
all hexitable ſubjects i is conſtituted jure coronae, 


without titles in writing; and, where he de- 


riveg right from another, his titles are more li- 


able to be dall. e . 


cannot Thirl 
be eſtabliſhed by preſcription - alone, for itt LP 


ption. 


vices, 


Milo ſer- 


to . e to e lands, in donde 


quence of "AF. S. 16. Dec. 1612, (ſee Spots. 
Pr. 196.) whereby 30 years poſſeſſion of chureh 


lands by churchmen, computed backwards 
from the time of intenting the action againſt 


them, is deemed equivalent to a title in wris, 


ting, from a preſumption that their rights were 


loſt or abſtracted at the reformation, 22. Fan, 
1740, Lord ' Maxwel. Tho' thirlage itſelf 
cannot be conſtituted by mere poſſeſſion, the 


Proportion of multure = to the dominant 


tenement may be ſo fixed. WE ets 
18. The poſſeſſors of the lands aſtrited are 


bound to uphold the miln, repair the dam- 
dikes and aqueducts, and bring home the mil- 


ſtones. Theſe ſervices, tho? not expreſſed in 
the conſtitution, are implied in thirlage: and 
even in thirlage not expreſly conſtituted by 


| writing, if the thirle has been in uſe to perform 


certain ſervices, ſuch partial uſe fers an ob- 
ligation to perform all theſe that are uſually 
demanded, ' 16. Dec. 1732, Craufurd: but, 
where there is neither explicite conſtitution of 
thirlage, nor proof of ſervices of any ſort, 
performed by the ſuckeners, the dominant te- 
nement can claim none, Dec. 1744, Laird 
Inches; for in ſuch caſe, tantum Nan 
1 poſſeſſum. 

The heritor oh FY miln can purſue the 
. or poſſeſſors within the thirle, h? have 
carried their grain to another miln, in an acti- 
on of abſtracted multures, which may be 
brought before the judge ordinary. This pro- 
ceſs, if the heritor of the lands is not called, 
cannot have the effect to interrupt him from 
66 an immunity from the thirlage z 

but 


ſh. CCC 


= S 2.2 5% © = = © i > wa A ts fend 


once. el om ere - 
" WU rupted-by a proceſs. of declarator of thirlage - 


a againſt the — to which the Out * wes SE 2 
non alone is competent. _ 
: 20. Servitudes, being reſtraints] upon pro- —— _. 
| perty, are ftridt juris; they are not therefore 5. —_ 
-, Joris. 7. 
% preſumed, as long as the acts upon which they” 5 7 


Fr are.claimed, can be explained conſiſtently with 
'f freedom; and, when they are conſtituted, they 
8 they ought to be uſed in the way leaſt burden- 
wa ſome to the ſervient tenement: hence, when 
one has a right of paſturage, or of. fail and di- "= 
vot upon a neighbouring moor, tho he has it, | = 
ſtrictly ſpeaking, upon the whole tenement, ace- 4 
cording to the rule in ſervitudes, une 
gleba ſer dit; yet the proprietor of the moor will 
be allowed to till part of it, if he leaves what © 
is enough a; the purpoſe, of the ſervitude, 20. 
Fan. 1680, E. Southeſt, — D. 86: hence alſo, 
one, who has a. ſervitude of peats upon his 1 
neighbour” 8 moſs, will not be allowed to ex- 1 
tend, it, for the uſe of any manufacture which 1 
requires an extraordinary expence of fewel, but 
muſt confine it. to the aun uſes of the domi- 
nant tenement. -.,./ . 
21. Servitudes are extioguilkied,. 42 confu- i 
fone, when the ſame perſon. comes to be pro- tudes. 
prietor of the dominant and ſervient tenements; | .Y 
tor res ſua nemini ſer vit, and the uſe. the pro- \ 
prietor thereafter makes. of the ſervient tene: : 
ment, is NOT Jure ſervitutis, but is an act of 
property: nor is the aſtriction of tenants to 
their maſter's miln, an exception from this rule, 
for in ſuch caſe, it is not the lands themſelves 
that are altricted, but the fruits which belong 
to the tenant, 2, By the periſhing, either of 
the 


— Us, ation. +0, fre ir 
à miln ſhall be only diſabled for a tine frown 
ſervice, the thirle can, during ſuch temporary 


. b other mins, chan what they have immediate 
Aſe fory Jan 1736 E. Wigron, By che for- 


=o to the multures, as if the mila could have fer- 
—* | ved them, and were only exempted from 
= the ſequels, | F. 28. Feb. 1684, Macdougal. 
=— 3. Servitudes are loſt non utendo, by the domi- 
nant tenement's neglecting to uſe them for 40 
years together; which is eonſidered as a dere- 


bscchos of the right, che“ be, who bas che fer- 


8 vient tenement, ſhould malte no interruption by 
ai doing deeds contrary to the ſervitude. © 
on 22. Thirlage may be extinguiſhed; by 4 


owner of the dominant tenement cum multuris; 
which does not ſimply preſume that the lands 

ed were before free, but implies a libe- 
ration, tho? they had" been formerly burdened 


the diſpoſitive part of the charter, beeauſe ex- 


but, where the vaſſal has continued 0 Pay a- 
ſtrictrd multures after ſuch charter, - liberation 
is not inferred, $f. 295. In rights flowing 
from the erown, the clauſe of multures, when 
it is only in the feuendasze operates nothing ; 
| becauſe, when ſignatures are preſented in ex- 
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inſufficiency, carry no more of their gram to 


mer practice; they were in ſuch caſe ſubjectedt 


rng -_— r 


an.. charter of the Sactricked lands,” granted by the | 


with thirlage, F. 26. Jau. 1705, | Graeme: nor 
is it neceflary that ſuch clauſe be inſerted in 


emption from ſervitude only a quality annex- 
eld to lands, and not à ſeparate ſubject, D. 1: 


chequer, the whole is left blank in the Zenendas, 


filled up at the ae of che printer un- 
elf, 8. Jan. 1662, Stenart. 


23. Perſonal ſervitudes are theſe by a 
the property of a ſubject is burdened, in fa- W 


vour, not of a tenement, but of a perſon. The 


only perſonal ſervitude known in our law is N 


uſufruct or liferent, which is a right to uſe and 


enjoy a thing during life, the ſubſtance of it 


being preſerved : a liferent cannot therefore 
be conſtituted upon io which periſn in the 
uſe; and, tho' it may, upon ſubjects which 
gradually wear out by time, as houſhold fur- 
nicure, c. yet with us it is generally applied 
to heritable ſubjects. He whole property is 
burdened is uſually called the fiar, 

24. Liferents are divided into ee | 
and legal; conventional liferents are either, 


| ſimple, or by reſervation. A ſimple liferent simple 
or by ſeparate conſtitution, is that which is liferent. 


granted by the proprietor in favour of another: 
and this ſort, contrary to the nature of predial 
ſervitudes, requires infeftment in order to af- 
fect ſingular ſucceſſors; for a liferent of lands 
is, in ſtrict ſpeech, not a ſervitude; but a right 
reſembling property, which conſtitutes the 
| liferenter vaſſal for lite : and ſingular ſucceſſors 
have no way of diſcovering à liferent right, 
which perhaps is not yet commenced, but by 
the. records; whereas in predial tie 
the conſtant uſe of the dominant tenement 
makes them public. The proper right of life- 

rent is intranſmiſſible, bus uſufruſtuarii in- 
baeret: when the profits of the . ſub- 
ject are tranſmitted, the right in the aſſigney 
becomes merely perſonal, for it intitles him to 


the rents not during his own lite, but his ce- 
E e dent 8, 
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ſignation, without infeftment. 


by reſet- a proprietor. reſerves. to himſelf, in the ſame 
anon. writing by which he conveys the fee to another. 
] It requires no infeftment, for the granter's for- 
BD maer infeftment, which: virtually included the 
= liferent, ſtill ſubſiſts as to the liferent which 
| is exprefly reſerved. A liferenter by, reſerva- 
den may enter the heirs or ſingular ſucceſſors 
of vaſſals, as if he were fiar, Cr. 416, and is 


during his life; his right being more amply 
interpreted, than that of a ſimple liferenter, 
who had no prior intereſt in the lands. In 


=. 1 26. Literents by law are the teree and the 
_- x courteſy. The terce ( tertia) i is A liferent com- 
=: Terce. pen by law to widows, in the third of the 


EE - infeft. By Hur antient cuſtoms, the widow 
7 735 5 LIEN Was intitled, only: to a. third of the lands i In 


oon induſtry or oeconomy, K. M. I.. , 16. 

| $. 5. 9. The terce takes place, only, where 
—_ the marriage has ſubſiſted for year and day, or 
1 where a child has been born alive of it. No 
= | terce is due out of lands in which the, huſband 
E - ** - was not infeft, 29, Jan, 1706, 2 
* unleſs poſſibly in the caſe of. traudulent 

B | on, 1 en ſee Cr, 423-—S. „ e 

; 9 5 


. - davis ni. redo 10 by pl 5 


l jtferent 25. A liferent by reſervation, is chat which 


intitled to the caſualities of ſuperiority that fall 


conjunct infſeftments taken to huſband and wife, 

the wife's right of conjunct fee. reſolves, in - | 
b- ite general caſe, into a liferent, which is how⸗- 
eiuer as extenſive as a liferent by reſervation. 


itable ſubjects in which their huſbands, died 


which the huſband ſtood inteft at the marriage; f 
fo that ſhe had no claim upon what he had ac 
quired during the marriage, perhaps by her 


„ fron, nd fr} bas ftw tot Es a OR 


Ro ane bet b woc Erbted to lands, but Ou «27 1 1 
ads to teinds, and to ſervitudes and aches ar % > 
burdens affecting lands; thus, the widow doch. FR. 
intitled to a liferent of the third of the ſums „ 
ſecured either by rights of annualrent, or es 
in ſecurity. In improper wadſets, the teree ian f 
' third of the fury contained in the right: in 8 
theſe that are proper, it is a third of the wad- 1 
ſet lands; or in caſe of redemption, a third'of 37 
the redemption money. If the huſband had  : - 
two dwelling houſes, the widow has right to *; oY _ 


the ſecond'; if he had but one, the heir muſt _ 3 
either allow her the third of it, or provide her =_ 


in another, Cr. 424. Neither rights of rever- ' 
fion, ſuperiority nor patronage, fall under ge 
terce; for none of theſe have fixed profits, and _ 
fo are not the proper ſubjects of aliment; nor 
tacks, becauſe they are not feudal rights. Bur- 1 
gage tenements are alſo excluded from it, W. 
ibid. the reaſon of which is nor ſo obvious. = 
Since the huſband's infeftment i is both the mea- And pres _ 
ſure and ſecurity of the terce,” ſuch debts or di- ference. 
ligences alone, as exclude the huſband's infeft= : 
ment,” can' prevail over it: a diſpoſition of = 
| lands therefore, or an heritable bond by the 
huſpand, or an adjudication led againſt his e- 
| ſtate, if they have not been followed by in 
cannot affect the terce. A 
28. Where a terce is dhe out of lands, bur Leſſer =— 
dened with' a prior terce ſtill ſubſiſting, the ſe-_ -* _ © 
cond!'tercerthas only right to a third of the t WW | 
thirds that remain unafected by the firſt teree z: 
but, upon the death of the firſt widow, where. 
by the lands are diſburdened of her terce, the. Sd a” 4 
lefſer terce becomes enlarged, as if the firſt had uded -. _ == 
never exiſted. A — was, by our old pra- a ſpecial - \ | 
| Kon l 1 


\ 


* 


0 


Rice, amp to ther common rules, intitled 
to a terce, even tho? the huſband had made a. 
ſpecial ſettlement in her favour, unleſs ſuch 


tlement had been exprefly granted in ſatis- 


| - ina of the terce ; but, by 1681, c. 10, the 


F 


| Brief of 


terce. 
a 


widow, who has accepted of a ſpecial proviſi- 
on from her huſhand, is thereby excluded from 
the terce, unieſs ſuch proviſion ſhall contain. a 


that ſhe ſhall orgy right both to one 


and the other. 

29. The widow has no title of poſſeſſion, 
and ſo cannot levy the rents in virtue of her 
terce, till ſhe be ſerved to it; and in order to 
this, ſhe muſt take a brief out of the chancery, 
directed to the Sheriff, who calls an inqueſt, to 
take proof that ſne was wife to the defunct, and 


that r defunct died infeft in the ſubjects con- 


tained in the brief. The ſervice by the jury, 
finding theſe points proved, does, without the 


_ neceſſity of a retour to the chancery, intitle the 


5 


The FEW 


of terce is 


conſtitu- 


ſeryice. 


wife to enter into the poſſeſſion; but ſhe can 
only poſſeſs with the he ir pro indivi/o, and ſo 


cannot remove tenants, till the Sheriff kens her 
to her terce, or divides the lands between her 
and the heir. In this diviſion, after determi- 
ning by lot or kavil, whether to begin by the 
ſun or the ſhade, 7. e. by the eaſt or the weſt, 
the Sheriff ſets off the two firit acres for the 
heir, and the third for the widow. Sometimes 
the diyiſion is executed by giving one intire 
farm to the widow, and two of equal value 5 
the heir. The widow's right is not properly 
conſtituted by this ſervice: it was conſtituted 
before, by the huſband's infeftment, and fixed 
by his death; the ſervice only declares it, and 
ſo intitles her to the third part of the rents, from 

Irom 
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* * 


rights or diligences that the lands may have 


been affected with, in the intermediate — 


between that and her own. ſervice. If the re- 


lict was held and reputed lawful wife to the de- 
ceaſed, che ſervice muſt ae 1 503. 9 


77¹ 


30. Courteſy i is a lifereht given by law, to Counely, * | 


the lurviving huſbaod, of all his wife's heri- 
tage in which ſhe; died infeft, if there was A 


child of the marriage born alive. A marriage, 


tho of the longeſt continuance, gives no right 


to the courteſy, if there was no iſſue of it. 
The child born of the marriage muſt be the 

mother's heir: if ſhe.had a child of a former 
marriage who is to ſucceed to her eſtate, the 
huſband has no right to the courteſy, while 


ſuch child is alive, F. 1. Dec. 10, Darleith, 
contrary to Mr. Craig's opinion, p. 428.3 ſo 
that the courteſy is due to the huſband, rather 


as father to an heir than as huſband to an heir- 


els, "conformable to the Roman law, which 
gives to the father, the uſufruct of what the 
child ſucceeds to by the mother, J. 1. C. de 


bon. mat. Heritage is here oppoſed, not to : 


moveables, but to conqueſt z and is to be un- 
derſtood of the heritable rights, to which the 
wife ſucceeded as heir to her predeceſſors, ex- 
cluding what ſhe. herſelt had A by ſin- 


gular titles. 


31. Becauſe the huſband enjoys the liferent = 


of his wite's whole. heritage on a lucrative title, 
he is conſidered as her tempora "Wy repreſentative, 
and fo is liable in payment o 

burdens chargeable on the ſubject, and of the 
eyrrent * of all her debts, real and 
perſonal, 
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—_— — * 1 5 Joys by the courteſy, H. 2. The courteſy needs I | 
= bac out a. 10 ſolemnity to irs conſtitution : that right 
= ny ſervice. which the huſband had to the rents of his wite's 
8 eſtate during the marriage, jure mariti, is con- 
BI tinued with him after her death, under the 
1 name of courteſy, by an act of the law itſelf. 
_ SH 1 As in the terce, the huſband's ſeiſin is the 
ground and meaſure of the wife's right, ſo in 
= E the courteſy, the wife's-ſeifin'is the foundation 
_— of the huſband's; and the two rights are in 
all other reſpects of the ſame nature; if it is 
5 not, that the courteſy extends to burgage · hold 
Rioke of ings, L. B. c. 44, and to ſuperiorities. 
fene 32. All liferenters, muſt uſe their right, 


— 


i 
. 
a 
i 
0 
 F 
bo limi- ſalve rei ſubſtantia; whatever therefore is a part 
ted. of the fee itſelf, cannot be incroached on by ] 
the liferenter, 6. g. woods or growing timber, \ 
even for the neceſſary uſes of the liferented te- 
9 nement, N g. Fuly 1696, Lady Borthwick ; \ 
but, where a coppice or „iu crardua has been WM 2 
divided into haggs, one whereof was in uſe to C 
be cut annually by the proprietor, the liferenter L 
| may continue the former yearly cuttings ; be- 
= cauſe theſe are conſidered as the yearly fruits IM ! 
=  - theſubjeft was intended to yield, and ſo the Ii © 
proper ſubject of a liferent. Liferenters have ] 
3 no fight to coals or minerals under ground, t 
= - being proper partes ſoli, if they are not ex- 
1 preſſed in the right, 13. Fuly 1677, Lady Pre. : 
=_ fton,— June 1727, heirs of Raſeburn. And if 
1 they are, the liferenter may, by the former 0 
rule, work any coaliery that had been opened 
= before the commencement of his right, provi- WW t 
_ fled, he does not employ a greater number of 


* 


- 


an extenſion of the laſt clauſe of act 1491, 'c. 


25, Which, in the firſt, had burdened not | 
only ward-ſuperiours, - but lifereaters, with op= 1 


will not defend the liferenter againſt the ali- 
ment, 25. July 170g, Aytan. The bare right 


his adjudging creditors, as coming in his place 
| by their diligences, 1737, creditors of Blair. 
| Liferenters ate alſo ſubjected to the payment; of 
the yearly ceſſes, ſtipends, c. ff ue du- 


| er's death. That part of the rents that the fic 
\ liferenter bad a proper right to before his _ 6, 
falls to his executors ; the reſt, as never having 


3 or -bring up A rea e quantity of couls, ” 5 47 
than the proprietor did. : ...- =.  —_ 


33. Our law, to e che liferented ſub- Burdens _ 


jects for the fiar, ditected liferenters to find ſe- — Fs Ro 
curity, (called in the Roman law cautio uuf. | 


Auaria) chat they ſhould keep them in ſufficient > 


repair, during the liferent, 1491, c. 25, un- 
der the penalty of loſing the profits thereof, 


1635, 6. 1g. A ſpecial method ĩs chalked out 6 
in the caſe of tenements within burgh, 1394. 5 1 


226, Liferenters are alſo burdened with Bs. 
1 of the heir, where he has not 22% 
for alimenting himſelf ; which is founded in 


holding, in good condition, the ſubject of the 
ward or liferent. The name of an employ- 
ment, if it does not afford bread to the heir, 


of apparency intitles to this benefit, 12. Feb, 


1635, Hepburn. It is a burden perſonal to the 5 5 


liferenter himſelf, and cannot be thrown upoenn 


ring their right, hee to all other 'burdens- that 


attend the ſubject liferented. 


34 Liferent is extinguiſhed by che . [The — 
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been in bonis- of the defunct; go to the fiar. 


Martinmas and — are, by our cuſtom, 
th 
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term of Nbii ſunday, his executors are intitled 
to the half of that year's rent, becauſe it was 
due the term before his death; if he ſurvives © 


tors. Gosford 23. Fuly 1668, Carnegy. The 


1764, Paterſon. If the liferenter, being in 
the land, ſhould die even before Whitſunday, 


"he legal terms of th payment of rent: con- 
ſequently, if a liferenter of lands ſurvives the 


Martinmas, they have right to the whole. And 
this is the rule, tho' the conventional term 
ſhould be after Martinmas ; for ſtill the rent, 
tho not payable, was due while the liferenter 
was yet alive, and the poſtponing of the term 
of payment cannot hurt the right of the execu- 


liferentrix, tho ſhe dies in the morning of the 
term day, before day light, tranſmits to her 
executors the right to that term, F. 8. Dec. 


the natural poſſeſſion, and having firſt ſown 


his executors are intitled to the whole crop, in 
reſpect both ſeed and induſtry were his, 25. 
Fuly 1671, Guthrie, | Liferents of milns, tho 

their fruits are continual, de die in diem, are 
verned by the ſame rule with liferents of ants, 5 
8. Dec. 1671, Gutbrie. In a liferent of mo- 
ney, the executors have right to the annual- 
rents, downwards to the very day of the life- 


renter's death, where no terms are ſtipulated Y 


for the payment thereof; but, where the an- 
nuity or annualrent is taken payable at certain 
terms, the right is governed by theſe terms, 


11. Fan. 1738, Carruthers. The above men- 


tioned rules ſerve to fix the intereſt of heir 
and executor, as to the rents of that year, in & 


N the MORE: dies. . 
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N E Celefiaſtical rights are called benefices, an Beste, 
3 


churchmen, iff conſideration of their ſpiritual 


warfare. They conſiſt either of lands or of 
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appellation transferred from ſecular feus 
to church livings, becauſe they were given to 


of 
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teinds of lands x the firſt is called the tempo- Chum ̃ ⁊ʒ ⁊ 


rality, the other the ſpirituality of the benefice. lands. 
That church lands might not be alienated by ' 


the beneficiaries, in prejudice of their ſucceſſors, 
all grants by Biſhops, or the heads of religious 


houſes, behoved to be made with conſent of 


the chapter or convent z which rule continued 
after the reformation, during church govern- 
ment by Biſhops, 1606, c. 3. The King's 


confirmation, as the preſumed patron, was al- 
ſo to be adhibited to grants of church lands, 


R. M. I. 2. c. 23; which right, tho' wreſted 
from our ſovereigns by the Pope, Cr. 146, 


was, upon the reformation, reſtored to the 


crown, 1584, e. 7, c. 


2. Teinds, or tithes, are that liquid propor- And of 
tion of our rents or goods, which is due to 


churchmen for performing divine ſervice. 
Moſt of the canoniſts affirm, that the preciſe 


proportion of a tenth, not only of the fruits of 


the ground, but of what is acquired by perſon- 
al induſtry, is due to the Chriſtian clergy of 


divine right; which they therefore call the 
proper patrimony of the church; tho! it is cer- 


tain that tithes, in _ infancy, were given, 
| F 


not 
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not to the clergy alone, but tolay monks who 
_ were called pauperes, and to other indigent per- 
—_ ſons. Charles the Great, afterwards Emperor, 
3 = was the firſt ſecular Prince who acknowledged 
3 this right in the church, about the year 780. 
We have no ſtatute enjoining the payment of 
5 the tenth,” till S. Dav. II. c. 42. | T 
Teinds 3, This right, if it had been divine, ought 
—_. ng naturally to have belonged to the paſtor of the 
=. -- "vo parochia} church; but its application was, for a 
| paid to long time, miſerably inverted : for not only did 
the pa- theſe who were liable in payment, at firſt conſi- | 
= | Pe nder their obligation as fulfilled, by giving the | 
_ AY" * right of their tithes to any poor lay friend; but 
even after teinds had been, by the canons, con- 
ſecrated to the parochial churches, the patron, 
who in thoſe ages conſidered himſelf, upon the 

emerging of every vacancy, as the abſolute pro- 

* prietor of the benefice, aſſumed 2 a 
appropri - Power of appropriating or annexing it to a ca- 
ated to thedral church or monaſtery; by which annexa- 
cathe- tion, the cathedrals or monaſteries became the 
monaſte. beneficiaries or titulars of the benefices annex- 
ries. ed. A: other times, churchmen, who had not 
their teinds regularly paid them, made a grant; 

of part of them to the ſovereign, that they 

Certainre. Might the better engage his intereſt for making 
hegious or- the reſt effectual: and laſtly, moſt of the reli- 
| ders were gious orders, procured from the Pope, an ex- 
exempted emption from payment of the teinds of lands 
| romp en poſſeſſed by themſelves, which ought to have 
928 been paid to the ſeveral churches where the | 
Theſe ab- lands lay. Theſe abuſes were in ſome meaſure # 

* = uſes were corrected by a papal conſtitution of Adrian IV. 
__— about 1156, limiting ſuch excmprtions to the 
1 _— three orders of ciſtertians, hoſpitallers, and RF 
| templars; _| 
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templars; and, by ſeveral ds of Lateran, 
one held by Alex, III. in 1180, one by Inne- 
cent III. in 1215, &c. diſcharging the further 
infeudation of teinds to laymen, and the further 
conſecration of them to any other than the Pe- 
roch ial church; 

4. The perſon imployed by the abe Vicar. 
church or monaſtery, to ſerve the cure in the 
church annexed, was called a vicar, becauſe 
he held the church, not in his own right, but 
in the right or vice of his employers; and ſo 
was removeable at pleaſure, and had no ſhare 
of the benefice, other than what they thought 
fit to allow him; but, in the courſe of time, 
the appellation of vicar was limited to theſe 
who were made perpetual, and who got a ſlated 
ſhare of the benefice for their incumbency : 
from hence aroſe the diſtinction of benefices 
into parſonages and vicarages, The Biſhops, | 
about the 13 century, divided with their chap- 
ters, the benefices that had been annexed to 
their cathedrals ; theſe which fell to the Biſhop 
himſelf were ſtyled menſal churches, becauſe pa ec 
they ſupported the expence of his table; theſe 3 com- 

that went to the chapter were called common, churches. 
as belonging in common to all its members. 

5. Perſonal teinds, 1. e. the tenth of what 
one acquires by his own induſtry or employ- 
ment, are not acknowledged by our law, tho? 
they have been found due, when ſupported by 
40 years poſſeſſion, 29. Nov. 1678, Berm. and 
Predial teinds are either parſonage or vicarage. bas na} 
Parſonage teinds are the teinds of corn; and parſonage 
| they are ſo called, becauſe they are due to the or vica- 
parſon or other titular of the benefice. Vicar- 486. 

| age teinds are the ſmall teinds of calves, lint, 
.-- hemp, 


Removed lent titular. This hardſhip was ſoftened, rather 
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hemp, eggs, &c. which were commonly gi- 
ven by the titular; to the vicar who ſerved the 

cure in his place. The firſt ſort was univerſal- { 

1y due, unleſs in the caſe of their infeudation 
to laics, or of a pontifical exemption ; but, 
by the cuſtoms of almoſt all Chriſtendom, the 
lefler or vicarage teinds were not exigible, 
where they had not been in uſe to be paid. By 
the practice of Scotland, the teinds of animals, 
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or of things produced from animals, as lambs, 


wool, milk, are due, tho* not accuſtomed to 

be paid, F. 24. July 1678, L. Grant; but 

roots, herbs, &c. are not teindable, unleſs uſe 

of payment be proved, 9. June 1676, Burnet, 
Perſonage 6. The parſon, who was intitled to the 
— — teind of corns, made his right effectual, either 
monly by accepting of a certain number of teind bolls 
drawn yearly from the heritor in ſatisfaction of it; or 


from the more frequently, by drawing or ſeparating up- 


. field, his owa tenth of the corns after they 
were reaped, from the ſtock or the remain- 
| ing nine tenths belonging to the heritor, and 
Hardſhips carrying it off to his own granaries; (which is 
OT called drawn teind) and, if any poſſeſſor of. - 
teind. lands carried his part of the corns off the 
ground, before the churchman had drawn the 
teind, he was liable in a ſpuilzie, which fre- 
quently occaſioned the loſs of the whole crop, 
in the caſe, either of an ill natured or of an indo- 


part by than removed, by the acts 1606, c. 8.—1612, 
Ratute. c. 5.— 161), c. 9, regulating the times, with- 
in which the titular muſt either draw his teind, 
or leave the poſſeſſor of the lands at liberty to 
— WR 
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7. After the reformation, Je. VI. conlider: Church, 
ed himſelf as proprietor of all the church lands; % e 
partly, becauſe the purpoſes for which they had crown up- 
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been mortified were declared ſuperſtitious z on the te- — 
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and partly, in conſequence of the reſignations formate 
which he and Q. Mary his mother had procu- 
red from the beneficiaries : and even as to the 
| teinds, tho? our reformed clergy, after the ex- 
| ample of the canoniſts, claimed them as the 
patrimony of the church; our ſovereign: did 
| not ſubmit to that doctrine, farther than, it ex- 
| tended to a competent proviſion for miniſters. _ 
He therefore erected ſeveral abbacies and pri- 3 i 
| ories into temporal lordſhips, in favour of men ges ino 
of intereſt ; who, in virtue of theſe grants, temporal 
were called ſometimes lords of erection, and lordſhips. 
ſometimes titulars, as having thereby the ſame PX 
title to the erected benefices, that the monaſte- 5 
ries had formerly. _ FTF 
8. As the crown's revenue fuffered greatly n f _ 
by theſe erections, the temporality of all church church 
benefices (i. e. church lands) was, by 1587, C. lands to. 
29, annexed-to the crown. The ſtatute ex the crown, 
-cepts, from the annexation, the teinds of lands 
belonging to e and vicarages, to- 
gether with their manſes and glebes: and de- 
clares, that they ſhall remain with the preſent 
poſſeſſors, or with theſe that ſhall be afterwards, 
provided to theſe benefices. Lands mortified 
to univerſities, ſchools and hoſpitals, were al- 
k ſo excepted, (thoꝰ theſe did not truly fall with- 
in the act, not being church lands) and bene- 
fices of laic patronages, by which is meant 
ſuch as were eſtabliſned before the reformati- 
on in laymen, whoſe rights the legiſlature 
had no intention to weaken, Notwith- 
n OO B : ſanding 
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ſſſtanding this annexation, his Majeſty con- 

= tinued to make further erections, which were . 

1 . declared null, by 1592, c. 119, with an ex- 

3 ception of ſuch as were made in favour off 

1 Lords of Parliament. 1 
K.. 9. King Ch. I. ſoon aftet his acceſſion raiſed iſ 
"> _—_ reduction of all theſe erections, whether grant- | 
m_ - the erect. ed before or after the act of annexation, upon . 
. the grounds mentioned at length by Forbes in , 
* 4 his treatiſe of tithes, p. 239. In a conference 


betwixt the King and the titulars upon the ſub- a 
His Maje-je&t of this ſuit, his Majeſty inſiſted, That all . 
ty's de- heritors ſhould be relieved from the hardſhip WM 
d. having their teinds drawn by the titulars. i \ 
2. That all the ſuperiorities of erections (i. e. 
of lands holden of the titulars as coming in 
place of the monaſteries) ſnould be declared to 
be in the crown, on a reaſonable compoſition 
to be paid to the titulars for paſſing from their 
| right. 3. That a ſmall intereſt ſhould be re- 
. ſerved to the crown out of all the erected 
All diffe- teinds. At laſt the whole matter was referred 
rences ſub · to the King himſelf, by four ſeveral ſubmiſſi- 
3 ons, in which the parties on one ſide were the 
himſelf. titulars and their tackſmen, the Biſhops with 
+ | the inferior clergy, and the royal borrows, for 
AX the intereſt they had in the teinds that were 
doted for the proviſion of miniſters, ſchools or 
hoſpitals within their borrows; and, on the 
other ſide, the heritors who wanted to have 
the leading of their own teinds. The ſubmiſ- 
ſion by the titulars contained a reſignation or 
ſurrender into his Majeſty's hands, of the ſu- 
His award Periorities of their ſeveral erections. ; 
d or decreet 10. Upon each of theſe ſubmiſſions, his 
” arbitral, Majeſty pronounced ſeparate decreets — 
"ps ren” | ated® 
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dated 2 Sep. 1629, which are ſubjoined to tuns * Mi 
acts of Parliament of his reign. | He made iet 
awful to heritors, to purſue againſt the titulars, 
p valuation; and, if they thought fit, a fale al- 
ſo of their teinds, before the Commiſſioners al- 


ready appointed or to be appointed for that 
fed urpoſe. Where the teind was poſſeſſed by Heritors | 
ant- He. fue avaly- 


he heritor jointly with the ſtock, for payment ſne >.1u.. 
of a certain teind-duty to the titular, both ation and 
ſtock and teind behoved to be valued jointly :fale of 
and the teind was, in that caſe, to be valued _ 

jat a fifth, part of the conſtant yearly rent, W 1 
which was conſidered as a reaſonable ſurroge- hom to be "= 
lars. un, in place of a tenth of the increaſe: but, valued. © © if 
nere the teind was drawn by the titular, and 

| conſequently might be valued ſeparately from 
the ſtock, there it was to be valued, as the ex- 
tent thereof ſhould be fixed, upon a proof be- 
fore the Commiſſioners ; but, in this laſt caſe, 


their I che King directed the fifth part to be deducted 


Sg in the valuation from the proved. teind; which Fl 1 
rred was therefore called the King's eaſe. The he? 1 


nim. My Fitor, purſuing a valuation, got the leading of 
MI bis own teinds, as ſoon as the proceſs was com- | 
boy menced ; but, by 1093» c.23, if after raiſing 
wie bis proceſs, he ſhall ſuffer proteſtation to be 


* extracted againſt him for not inſiſting, he loſes 
* that privilege. The heritor is in all valuations 


allowed, by our preſent law, a joint proof 
with the titular or his tackſman, 1690, c. 30. 
and, upon getting his decreet of valuation, he 
þis obliged to infeſt the titular in the lands, for 
A ſecurity of the valued teind, Mackenzie b. t. 

6. 16. 


2 
z4 


11. Where the heritor inſiſted alſo for a ſale, At what 


N 


N be titular was obliged to ſell him his teinds, at mom" 
lated | | 
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nine years purchaſe of the valu 
and, upon payment of the price, to execute a: 
diſpoſition in his favour, containing procurato- 
yy of reſignation and precept of ſeiſin, whic 
night the decreet arbitral directs the granter{ 
td warrant, only from his own fact and deed. 
If the purſuer had a tack of his own teinds not 
yet expired; or if the defender was only tackſ- 
man of the teinds, and ſo could not give the 
purſuer an hericable right, an abatement of the 
price was to be granted accordingly by the{ 
Commiſſioners, This part of the decreet ar- 
bitral, concerning the valuation and ſale of 
teinds, was ratified in Parliament, 1633, c. 
17, and Commiſſioners were appointed for ex- 
| Contain Ecuting it, by the ſame Parliament, c. 19. 
in 0 | ; . EX 
teindscan- 12. There is no proviſion in the decreets 
not be arbitral, for ſelling the teinds granted, for the 
+ fold, ſuſtentation of miniſters, univerſities, ſchools 
or hoſpitals; becauſe theſe were to continue, 
as a perperual fund, for the maintenance oi the 
erſons or ſocieties to whom they were appro- 
priated; and they are expreſly FR. not 
ſubject to faie, by 1690, c. 30.— 1693, c. 23 
by the laſt of which acts, it is allo provided, 
that the teinds belonging to B ſhops, which 
were then fallen to the crown upon the abohiſh 
ing of Epiſcopacy, ſhould not be ſubject to 
ſale, as long as they remained with the crowagl 
not diſponed ;. nor theſe, Which che heritor, 
who had right both to ſtock and teind, reſer- 
ved to himſelf in, a ſale or feu of the lands. 
But, tho? none of theſe teinds can be ſold, they 
The ſupegmay be valued. 
riorities of 13. The King, by the decreets arbitral, de- 
erecuon clared his og right to the ſuperiorities of e- 


belong to kom 
the King. rec 10 
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rye ubourin the ground afid the 
. 75e pad bi the tene — 
for the heritor's/undertalting ahy 1 — 
la, impoſes on the tenant, e. g. 1 — - 2. _ 

12 tens houſes, ibid; becauſe” nohe of hefe 
+ - 1 1 * fevits. r 


ve the 


Mila. rent muſt be Meds hoc ti pros 
Fits of a milo, ariſe; from induſtty: * the 
Corns manufactured there ſuffer a e as 
rent payable by the tenant, and therefore 
ought not to be valued a ſecond time as miln 


rent. The yearly. expence of culture ought 


not to be deducted; for no rent can be. produ- J 


ced without it, 6. 8 1745. feuars of. Dal. 

| keith; but, if an improvement of rent is made 
at an uncommon expence, e. g. by drainjng a 

loch; the heritor is allowed a ee abate- 
ment on that account, 18. Jug 1739. -heritors | 
of Cadder: \. . 

16. Notwithſtanding che Several ways as 
miſapplying parochial teinds in the times of 
popery, ſome few benefices remained intire in 
the hands of the parſons: the miniſters plant - 
ed in theſe after the reformation, continued to 
have the full right to them, as proper benefi- 
ciaries; but, by 1690, c. 23. and 1693, c. 
25, a power is granted to the patron to redeem 

1 8 th# whole teind from ſuch beneficiaries, upon 
their getting a competent ſtipend modified to 
them; which teind ſo redeemed, the patron is 

obliged to ſell to che heritor at 6 years pur 

| chaje- -.:. 1 

In what 17. Some lads. are. more directiy ſubje& 


order to an allocation for the miniſters ſtipend, than, 


_ 4 others. The teinds in the hands of the lay ti- 
eee tular fall firſt to be allocated, who, ſeeing 
for ſti- he is not capable to ſerve the cure in his own 
pend. per rſon, ought to provide one who can; and 
it the titular, in place of drawing the teind, 
has ſer them in tack, the tack· duty is allocated; 

ti is ſort is called tree teind. Where the tack- © 


uur. which is the RON $ jatereſt; in the teinds, 
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or in other words, the ſurplus teind over re ä 


Commiſſioners are im powered to recom penſe | | 1 


allocation falls on the teinds heritably diſponed 


4 not ſüffcient, the tack kel is 50 


above the rack: duty: but, in this caſe, che. 


the tackfman, by prorogaring his tack for fuch 
a number” of years, as they ſhall judge equi- 
table. Where this likewiſe is inſufficient, the 


by the titular,” unleſs he has warranted his dif» _ 
poſition againſt future augmentations; in which : 
caſe, the teinds of the lands belonging in pro: 
perty to the titular himſelf, mult be alloca- 
_— in the firſt place, p 

18. Where there is ſufficiency of fr rele Titular 
in a pariſn, the titular may allocate any of _! ep 
them he thinks fit for the miniſter's ſtipends,' the 2 
ſeeing they are all his own, unleſs there has | 
been a previous decreet of locality ; + and this If there is 
holds, tho? the ſtipend ſnould have been paid no locali- 
immemorially our of the teinds of certajn-par-"7* _ 
ticular lands. This right was frequently: b. 
uſed by titulars, who, as ſoon as an heritor had 
commenced # proceſs of ſale of his teinds, al! 
located the pur ſuer's full teind for the ſtipend, 5 
whereby ſuch proceſs became ineffectual; it is = a 
therefore provided, by 1693, e243; chat af. png _ 
ter citation in a ſale of teinds, it ſhall not be in ſale of 
the titular's power to allocate the n 
teinds ſolely, but only in proportion wich ine. 
other teinds in the pariſh. 5 


\ 


* 


19. Miniſters glebes are declared fries pon Miniſters = 
the payment of teind, 1578, c. 62.— 1621, 6. 3 and 
10. Lands um decimis incluſis are alſo ex- , = 


empted from teind. Theſe were, according to "wing I 
Sir Geo. Mackenzie, the lands Which had been exempted .* 
feued out, before the above cited Lateran from tei. 

councills > 
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1664, Reid. | Ef 8 
21. In racks of teinds, as of lands, there is und 
plage for tagit relocation 3 to ſtop the effegt-.of ö; 
Which, the titular mult raiſe and execute an in- 5 
hibition of teinds againſt tbe tackſwap, which + 


bona fide at a public market is ſecure, 20. Dee, © © 


differs, much from inhibition of lands, and ia 


intended, merely to interpel or inhihit the tackſ- 
titular ſhall, after inhibition, | ummarily turn, 
oui his, tackſman without. a. previous Cntence 
Jen liable in a ſpujlzir, 27. Jan, 1665, Ar. 

on, 


cher, aft abo at che einde and, ih the rack = 
man. ot poſſęſſor ſhall, intromet after the int: 


1 0 js, exacyted,, be. is. liable. in a ſpujle: 
Sheik 25 LY 22, Lang 


of THis '& 


In i ho Dag al Lands and teinds paſs by ditcrent ue 
caſe does 4 right vf lands 9 tho granted by one 


1 2 f who has alſo right to the teind, will not carry 
3 clude the the teind, unleſs it ſhall appear from ee 
3 teind. cireumſtantes, that a ſale ot both was defigned : 
— by the parties. But, if an heritor who has 
A right to his tcinds, and who conſequently carries 


his whole corns, without diſtinguiſhing {t | 
from teind, to the ſame miln, ſhould aſtrict 
his lands, it will infer a thirlage alſo of the- | 

teind, F. 14+ Nov. 1907, L. Newmains.” In 

lands cum detimis incluſis, where the teinds are 


1 . conſolidated with the ſtock, they muſt necef. 1 
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1. dal rights being explained, i de. 
3 burdens with Which they are chargeable, it re- 


1 mains to be conſidered, how theſe rights ray; 
1 be affected at the ſuit of creditors, by legal di- 
3 * — . nce. Diligences ate certain forms of law, 
= whereby a crediror endeavours to operate is | 
b » payment, either by attacking the perſon of his” 


Aebtor, by ſecuring the ſubjects belonging to 
him from alienation, or by carrying! the pro- 


5 | perty of them to himſelf, They are either 
1 feal or perſonal, © Real diligence.) is that Which f 
is proper to heritable or real rights: perſonal = 

1 is that by which the perſon of the debtor ma 
=— be ſecured, or his perſonal _ arc” . 4 


<P 
£ 838 


the party inhibited, from contracting any debt 


4 þ *which lau has ſubſtitutcdio the 4 TY 25 WM 
place of appryſings. 
2. Inhibition is a perſonal oroifliion whit 


lands may be alienated or carried off, in pre- 
ing houſe, according to the order preſeribed 


1382, c. 119. Ne 1.1600, c. 13. (1. 7. 33.) 8 


the letters, (4. 1. 15.) provided he ſhall, wich 
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| c en 
> have two. 515 why 


we ft forth 


is. 
paſſes by letters under the ſignet, diſcharging 5 | 


or doing any deed, by which any part of his 


judice of the inhibiter. It muſt be executed E“ 
againſt the debror, perſonally or at his dwelf feed. 


by 1540, c. 75, and thereafter publiſhed and 1 
regiſtred, in the ſame manner as interdictions 


regiſtration, to compleat it, yet it ſecures th 
creditor; who-inhibices, againſt al} deeds o 
alienation, poſterior to the citation uſed u 


Tho?- this diligence requires publication N 
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in a reaſonable time, proceed to perfect ht as 1 Fes _ 
Pri- ä . 1 
ligence by publication and regiſtration, "uf 3. = 
(inbibution March 1686, Garthſhore. © . — 8. 
3. Inhibition may proceed, either upon „ 
quid obligation, or even on a claim commen bs 


ced before the court of Seſſion, tho? not yet 4 y 

ſuſtained 3 which laſt is called inhibition up.. '% 
on a depending action. The ſummons, which —_ 2 
conſtitutes the-dependance, muſt be executed pendancrs” | 42 
againſt the.debrurMbetore. the letters of inhib #® © -- 4 
tion paſs. the ſignet; for no proceſs can be ſaid |, —— 
to depend againſt one, till he be cited in it as. , x = 
a defender, Br. 9; but the effect of ſuch in 1 
hibition is Lafpantied: till decreet 88 . 
in the action againſt the debtor: and in the 
ſame manner, inhibitions on conditional debts 3J 


* no . Wt the condition be ' purified, 
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In what 22. Lands and teinds paſs by different titles: 3 
ens does a right of lands therefore, tho' granted by one 
E ho has alſo right to the teind, will not carry 6 
clude the the teind, unleſs it ſhall appear from ſpecial 
teind. circumſtantes, that a ſale ot both was deſigned 
by the parties. But, if an heritor who has 
right to his teinds, and who conſequently carries 
his whole corns, without diſtinguiſhing ſtock _ 
from teind, to the ſame miln, ſhould aſtrict 
his lands, it will infer a thirlage alſo of the- 
teind, F. 14. Nov. 1907, L. Neumains. In 
lands cum decimis incluſis, where the teinds are 
conſolidated with the ſtock, they muſt een 
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- T1T, x1. Of Inhibitions. 


HE conſtitution and tranſmiſſion of feu- 
dal rights being explained, with*the* 
E — 9 with which they are chargeable, it re- 
mains to be conſidered, how theſe rights may 
be affected at the ſuit of creditors, by legal di- 
'Iligence. Diligences are certain forms of law, 
whereby a creditor endeavours to operate his 
were either by attacking the perſon of his 
debtor, by ſecuring the ſubjects belonging to 
him from alienation, or by carrying the pro- 
perty of them to himſelf. They are either 
real or perſonal. Real diligence is that which 
is proper to heritable or real rights: perſonal 
is that by which the perſon of the debtor may 
be ſecured, or his perſonal eſtate affected. ng 
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we have two, 1, Inffibition, 2 
” Adjudication, Which law. has ſubſtituted in the 
pack of appryfings. ©: © hn 1555 8 
2. Inhibition is a perſonal prohibition which on. 
paſſes. by letters under the ſignet, diſcharging 1 
the party inhibited, from contracting any debt _—_— 
or doing any deed, by which any part of his — 
lands may be alienated or carried off, in pre- 1 
judice of the inhibiter. It muſt be executed How per- 
againſt the debtor, perſonally or at his dwelF- feed. 
ing houſe, according to the order preſcribed _ 
by 1540, c. 78. and thereafter publiſhed and 
regiſtred, in the ſame manner as interdictions, 
1381, c. 119. Ne 1.— 1600, c. 13. (1. 7. 33.) 
Tho' this diligence requires publication and 
regiſtration, to compleat it, yet it ſecures the 
creditor; who inhibites, againſt all deeds of 
alienation, poſterior to the citation uſed upon 
the letters, (4. 1. 15.) provided he ſhall, with 
in a reaſonable time, proceed to perfect his di 
ligence by publication and regiſtration, Ha 
(inhibition) March 1686, Garthſhore, "8 
3. Inhibition may proceed, either upon 
liquid obligation, or even on a claim comment 
ced before the court of Seſſion, tho? not yet 
ſuſtained 3 which laſt is called inhibition up. , 
on a depending action. The ſummons, which LY 
conſtitutes the-dependance, muſt be executed Senda 
againſt the debtor, betore the letters of inhibi- ®© 
tion paſs the ſignet; for no proceſs can be ſaid 
to depend againſt one, till he be cited in it as 
a defender, Br. 9; but the effect of ſach in⸗ 
hibition is ſuſpended, till decreet be obtained 
in the action againſt the debtor: and in the 
ſame manner, inhibitions on conditional debts 
haavye no effect, 1 the condition be purified. 
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mie Lord are in uſe to ſtop them, or, if they 
_ have paſſed 
the debtor's ſhewing cauſe why che diligence 
Mould not provecd, F. rg. Feb. 1 
ray; or even as officio; without hs debe 
compearance, where chere is good reaſbn for 
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16. | gu Feb: £706, 
on 4. Tho inhibitiens, by hicir e 
diſcharge che debtor;- fron# ſelling his mbve- 


able; as well as: kis- Hetsenble tare, their ed 
has been long limited to heritage, from tlie 
mtecrruption' that ſuch an imbuargò upon move. 
Ales muſt have giveti te cotimerce, 22. Much 
623, L. Brace”; - 


tence, againſt the debter- s perſon; and move- 
ble:eftate: Fhe hy 
poti a ditum funds, tho they be Heritab e- 


fall under inhibition, F. 2. 138: An inbr 
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bfter-ac- tion ſecures: rfeinhibiter 
pififion. on, not only of the Tands-that-belonget"t&/his 
'# dedror whert he was inhiibiied;- but of theſe 
„that he ſhall” have afterwards acquirec 15: 

c 11665; Elleis; but-no-inhibition' cam ex 

dend ro/afteripurchaſes;- which lie in' aJurifais 
Ction where che inhibition was not Tegifited; 

ſor it coulck not have extended to a E, the 
* had: . me” or 


— on 


the ſignet, to recal chem, ether on 
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What debrs contractetf af 
inhibition; may be tlie foundation of di- 


gones due to, the debtor | 
oured;- are moveable, and therefbre d& net 
aid hi alſedat 


dh diligence: ola PR * «the 
. Wlageney debts or deeds of the inhibited per- 
* ſon: it does not reſtrain him from granting be 


right by his, diligence. By this rule, a wad- N | 
ſetter or 2 might, after being - 


bited, have validly renounced his right to, 


- 3 


teverſer upon payment, begauſe law could Moe 
compelled him to it, 7. Jan. 1680, Maclellan; 
bur, to ſecure inhibiters againſt ſuch, alienati- 
ons, it is declared by AA. S. 19. Feb, 1680, 
that, after intimation of the inhibition to the 
reverſer, no renunciation or grant of redemptis 
on ſhall be ſuſtained, except upon declarator of 
redemption, to which the inhibiter muſt be 
made a party. Judicial rights, e. g. adiudi- 
» cations, deduced againſt the inhibited perſon 
after the inhibition, upon debts contracted pri- | 
or thereto,” are not hurt by that diligence ; for 


theſe are truly the deeds of the law, not of the # 


- perſon inhibited : but an achudication led on 
a bond voluntarily granted after inhibitiong i is 


reducible. 


* 


* ne- 


q neceſlary deeds, i. e. ſuch as he was obligeddecds. | 
to grant, anterior to the inhibition; ſinee 
the debtor might have been compelled to grant 
theſe, before the inhibiter had acquired any 


6. An inhibition is a Mligence ſimply pro · It is PR 5 


mibitory; 3 ſo that the debt on which it proceeds pl prohi- 


continues ; perſogal. after t diligenee; and bitory. 

conſequently, the inhibiter, in a queſtion with 
anterior cgeditors whaſe debts are not ſtruck at 
by 4he inhibition, is only Pi Dios accor- 
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ding $0. the date of th 1 aadication + 
bt 


and where real 


kd upon his ground of 


debts are contracted, tho poſterior to the inhibi- 
e * inhibirer” s debt, being — cannot 


| 3 * j 1 
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N 14 with them: he only draws back from 
"hs F the creditors ranked, the ſums contained in his 


1 5 is not reſtrained from alienation, by the dili- 
gence uſed againſt his predegeſſor; for the 
F Prohibition 1 is perſonal, affecting only the deb- 
dor againſt whom the diligence is uſed. 
Reducti- +, Inhibitions do not of themſelves make 
* 75g. void the poſterior debts or deeds of the perſon 
founded of the diligence to reduce them, if he finds 
_ © folely in them hurttul to him : and even where a debt 
= : * =; is actually reduced ex capite inhibitionis, ſuch 
; "ell reduction, being founded ſolely in the inhibiter's 
Z intereſt, 1s profitable to him alone, and can- 
not alter the natural preference of the other 
- creditors. Hence, where ſeveral infeftments 


pol annualrent of different dates have been grant- 


ed by the debtor after inhibition, for the pay- 


ment of all which the debtor's eſtate is not ſuf 


ficient ; tho' the inhibiter cannot be hurt 
by any of the poſterior contractions, and con- 
ſeguently muſt draw back his whole debt from 
he annualrenters, yet the deficiency in the 
fund of payment muſt fall, not on the whole 
of them pro rata, but upon ohe leaſt preferable, 
: F. v, I. 160. Hence alſo, debts, tho* con- 
5 5 tracted after inhibition, are not reducible, 
2 where the inhibiter would have been totally ex- 


be cdluded from the debtor's ſug s, by debts pre- 
ferable to his own, tho' the e poſteripr contra- 
, * * ions had not been made, | Wor 


8. Inhibitions 1 may be reduced, upon, le 

nullities, either in the ground of debt, or in 
the form of the diligence. - When payment is 
made by the 1 to the inhibiter, the inhi- 
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ES Tit. 11. Of- [4 
bition is faid to be purged; * Any creditor, 
whoſe debt is ſtruck at by the inhibition, may, 
upon making payment to the inhibiter, com- 
pel him to aſſign the debt and diligence, in his 
favour, in order to operate his payment the 
more effectually againſt the common debtor. 
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Tr. 12. Of Compryfings and Adjudica: 
ro ay i een, 15 
. r 
IJ Eritable rights may be carried from the . 
11 debtor to the —— either by the di: 
ligence of appryſing, (now adjudication) or by * 
a Juicial fals . on before the court + © * 
Seſſion. Appryſing or compryſing was the Appry- 
ſentence of a Sheriff, or of a' meſſenger who ſings. F 
Vas ſpecially conſtituted Sheriff for that pur- _ by 
Poſe, by which the heritable rights belonging 
to the debtor were ſold, for payment of the ; 
debt due to the appryſer. By the Roman law. 
the debtor's moveable eſtate was firſt taken in- 
to execution, and, if that was not ſufficient, ' 
his immoveable, J. 15. F. 2. de re jud. In te 


ſame manner, the debtor's moveables were, 4 8 
our old law, to be firſt diſtrained on a brief of 'S 
diſtreſs; and in default of theſe, as much of 
his heritage was to be ſold, as would ſatisfy 
the creditgr, St. Al. 2. c. 24: ſo that appry-qg.., a 
ſings were, by their original conſtitution, pro- ginally 
per ſales of . lands, to any Pur - proper 
chaſer who offered: if there was not enough ales. 
for the creditor's payment, within the territory gg 
of thi gSherifh, who vis firſt applied to, ble. »  Y 
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Pkg: trod ee 5 to e "Sherig hs were { 
to purſue the fame method with the firlly 
1469, . 35. If po purchaſer could be found, y 
the Sheriff was to appryſe or tax the value of 
the lands by un inqueſt, (whencg came the name 
of appry fing) and to make over to the credfr 
A tor, lands to the value of the debt. 
Formof 3. Soon after the act 1469, all letters of ap- 
e, pryſing came to be iſſued from the King's ſig 
eps net, and directed to meſſengers, as Sheriffs in 
tt part, The meſſenger who was employed, 
Lachs firſt for moveables, and, upon find- 
ws none, denounced the lands to be appryſed, 
#. e. made publication of the intended appryj- 
ſing, upon the ground of the lands, and at tige 
market croſs of the juriſdiction where the lands 
lay, and left copies of the execution at both 
places. The letters behoved alſo to be execu- 
ted againſt the debtor perſonally or at his dwell- 
ang place, fifteen days before the actual appry- ® 
ling. By the decreet following upon this pro 
ceſs, ſuch proportion of the debtor's lands was 
adjudged to belong to the appryſer, as Was 
taxed by the inqueſt to amount to the princei- 
pal ſum and intereſt of the debt, and to the 
twentieth part thereof, as the. meſſenger's fee 
AT -- executing the letters. (1. 4. 18.) In courſe 
time, all appryſings were led at Edinburg b, 
whereby perſons came frequently to be put on 
the inqueſt, utter ſtrangers. to the value of 
tte lands; which ſoon introduced the cuſtom, 
r appryſing the whole lands belonging to the 
F debtor, without comparing their value ith the 
The pombe? the debt. Seven years, were by the 
on att 1469, allowed to the debtor, to redeem 


425 11 " the lands wk Wee the 785 * - I» 


time within his age a 25 years, 1621 
© whecher he himſelf be the original. debtor, or 
q 7 wither. hs ſucceeds as their to the debtor: ax 
here a major ſucceeds to a minor. AS 
__ the legal of ſeven years is expired at his 
death, his right of reverſion is prorogated for 
e and day-thereafter, _ 3 
3. Tho' letters of appryſing contra; a Whatſuby 
power to poynd moveables, nothing was de? 3 
abo appry ſed by the meſſenger but heritable d. 10. 
rights. Perſonal rights of lands may be ap- * 3 
pryſed, and racks, where aſſigneys are not 8 
cially excluded; and even bare faculties com- 
petent to a debtor, e. g. to reduce a death- bed 
} deed done by his predeceſſor to his prejudice: 
(3.8. 48.) for every pecuniary or prey 
intereſt belonging to debtors, ought to be ſub- 
jected to the diligence of creditors, *, Offices of 
truſt, conferred on perſonal conſiderations, Can- , 
5 appryſed; becauſe in theſe, there is a 
delectus per ſonae, not communicable to credi- | 
5 by diligence : but all offices, which are 
er annexed to lands, or paſs by voluntary 
gonveyance, are appryſable, F. v. 1. 203. 
10 appryſing, whether of lands, or of a right 
of annualrent, or She debitum fundi, carries 
no bygones due u uch right, prior t he 
decreet of 5 for, tho? theſe 2 
ritably ſecured, they are moveable 1 
13. March 3627, Macghies + © 4 
. ebt on which the a ns 
_ ceeds, muſt be either liquid in if or M _ 
dated by a ſentence to a certa value in mo- KL 
ney; before leading the Gee that 4 | 
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” a debt. the term org ea is already | 
come; for till then, no "creditor can appro- 
| 2 to himſelf his debtor's eſtate, bee 


ing the lying out of the heir unentered, it is 
made lawful, by 1540, c. 106, for any cre- 
950 Aitor, to charge ah heir of his debtot to'enter” 


F, Appryſing after the charge: and, if the heir fails, Wa 


* ge to 
enter heir. 


Jors only, practice has alſo extended ir agajpſt 


eb. 16805 Gordon. s 
5. That creditors may have acceſs to affect 
the eie of their defunct debtor, notwithſtand- 


to his predeceſſor, year and day being paſt af-. 1 
ter the predeceſſor's death, within fourty 477% 


creditor may proceed to appryſe his debtors 
lands, as if the heir had been entered. Cut 
ſtom has ſo explained this ſtatute, that the ere? | 
_ ditor may charge the heir, immediately after 
the death of the predeceffor, provided year 
and day be expired, before executing the ſum- 

mons that is founded on the charge, Spot Pri 
p. 137.—19. June 1628, Macullocb. 
the ſtatute authorizes ſuch charges againſt ma- 


minors. The proviſion of this ſtatute is, by 
1621, c. 27, extended to the caſe, Where. 1 
heir is the debtor. One muſt, in this matter, 


_ diſtinguiſh between a general and a ſpecial 

charge, tho? no diſtinction is made in theſe ſta-" "il ® 

Charge ei· tutes. A general charge ſerves only to fix the . 

3 Wor bone· repreſentation of the heir who is charged ſo ˖ 

e 

1 * as to make the debt his, which was formerlx : 
1 redegeſſor's; but a ſpecial . * * 

13 & r the want of a ſervigee, (explained 3. 8. 8 

» CE 29 J and ſtates the heir, fone Juris, in e 

„ t of the ſubjects to which he is change to * 

38 en . WR N the heir is I 


a 


| Th is, 12 his debtor makes up Fri g 
the eceſſor's eſtate,/whichgs done bye F 
'Fial charge 3 but, where the defunck was the 
debtor, the creditor muſt ficſt charge his heir 
to enter in general, that it may be knownwhe- 
ther he is to repreſent the debtor ; if he does 
not enter within 40 days, the debt may be fix · 
ls againſt him by a decreet of confſfiturion, 
upon which he muſt be charged to enter heir 
jn ** ial, within 40 days more; and theſe muſt 
ö ik 'y pied, before the creditor can proceed | 
7 5 e, Ad. S. 18. Feb. 172, Mill. 7. 
6. Appryſings, being tranſmiſſions of heri- , * 
table rights, muſt be perfected by ſeiſin. Thef "gy - © 
ſuperiours of the lands appryſed, are oblige, by ſeifn. wo * * 
by 1469, c. 37, to enter appryſers, on pays ?: » 
ment of a years rent. This holds; tho' the ſuu. 
8 himſelf ſhould claim the lands on an ak * 
five title, 1. Jah: 1632, | Black; but ns, 
entry, being an act of obedience, can _ 
urg,no former right competent to him. The? * E | 
— ſhould be many appryſers, the ſuperiour entet hs + ai 
ts but one years rent for all of them, from appryſer, * A 
which the real burdens affecting the lands, ot ud. 
riſing either from law or the conſent of the fy 
periour, are deducted If the debt due to the 
appryſer be ſmall, in-proportion to the value of _ 
the, lands, the compoſition is brought lower 5 
ex gequitate, go. March 1637, Paterſon. Where 
the cn is ſuperiour, one per cent. of ne prin- 
cipal ſum, when it is below (10,000 merks 
Scam and a half per cent: when above it, is a 1 
by the,appryler,” in place of the _ 1 $1 reg * „ 


le by other ſap 


4 
+ . 


fk 


. I 
= 


* for the ſur- 


Allow- 7. Wh 
i» ance of ap- the appry! i 
Prſings. ent Ee . r allowed by the com” 

of Seffion, Hope Min. Pr. 109, upon which al- 
wt _ IGwance, three tonfeturive | bot were di- 
reſcted to the ſuperiour, commanding him to 

a _ Enter the appryſer, Cr. 457. 458. which were 
19 no other than the antient letters of four forms, 1 
# arg. 160% c. 43 and if he ſtill refuſed, a . 
cation was made to the immediate higher ſures 
riour, and fo upwards to the ſovereign, who re · 


if 


2. & 


» tze faid a@ 1647, a fimple charge-of horhft 
againſt the ſuperiour has been ſubſtituted +4 
place of the letters of four forms. All apprys | 
lings without diſtinction, and not" theſe oMy, 

i where the ſuperiour was refractory, were, 4 

k 1641, c. 54, revived by 1667, c. 31, n- 
„Ado be allowed by the Lords; and the al- 
lowagce, containing a note of the parties names, 
of the debt and of the lands; was to be regi- 

4h ow. in a record to' be kept by the clerk . * 

egiſter. 

Appryſers . Appryſers, bein rchaſers unde re- 

| re c. pee Arere enjoyed ons of the Rent 

eountable 
Jands in ſatisfaction or in folutum of thei an- 


Jus rents nualrents, in caſe they choſe to poſſeſs dig 1 
| wo the legal; until, by 1621, c. 65 they became 
obliged t apply the rents, in ſo far as t = 
8880 the intereſt of their debt, towar 
tinction of the principal ſum; which l 
tended, in thè caſe of a minor Poe Ga the 


1. plus W lis minggief? 1 6690 # 


1 * * 4 > 
* * 5 1% 
4 ( = x N 
$55% a 


ee was, by the an" „ 


fuſes none; but now, by long cuſtom founded 20 


10 4 


1 


” decreet bars all others from intrometting, It 


"+ Jualities of wenn fall, during c 1 
1 Drs but oh 


On ch,other hag if he ces full fe» PR 
 appryſer's annua rents, the redemption 2. 
1 — with the reſting intereſts. An aps | 
you who enters into poſſeſſion in virtue & 3 5 
creet is accountable to the debtor, as if 2 


continued to e, till che expiry of tre 
* tho? he ſhould have quitted the poſſeſuj . 
on, immediately after his entry; becauſgithe 75 


A 
«1 


the ſmalleſt part, of the debt or intereſt, is _ 
+ reſting at the [expiration of the legal, the — 
perty of the whole eſtate is, in ſtrict law, car. 
ried e from the debtor. The pw” 
9. As apprylings are truly ſales Ker re-; 
. verſion, in ſatisfaction of the debt due to the wor 1 #3 
appryſers, the reſting annualrents are not ſo tlie accu- : 
properly a debt upon the reverſer, as a burden ſun —_ 
upon his right of reverſion; theſe 1 not -— 
do not therefore deſcend upon the appryſer's 3 
death to his executors, but tranſmit to the 
_ hgirfas a part of the right of property conſtitu- 1 
ted by the appryſing, 3. Feb. 1738, Ramſay: : 
| thg executors can claim no more than the b - . 
one rents of the lands unuplifted by the appry- 
2 himſelf, in caſe he has been in the poſſeſſi- 
on. Vet this right of property does not con- Tbe ap: 
ſtitute the appryſer vaſſal in the lands appry- 7 ee 
ſed, during the legal, tho' he ſhould be Both val g- 
infeft and in poſſeſſion: the . reverſer conti- ring te 
nues vaſſal, in the judgment of law, as long legal. . * = 
as the right of reverſion is competent to him; . 85 | 


1 


3 ſo long, it is in his powgg, by pays * "= 
ment, to extinguiſh the appryling,, as if it 
had never been led; and co vently, tha * =_” 


ath, 5 of 
24. Ju 12 rs ed 2 1 
3 „ 


by the 
reverſef3 
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4 2 50 Of Cam hing: 5 bk 
Efes of, 10. Apgratins..thei a legal senden 
. dets the ſubject to be be yied litigious from 


Gon 5 denunciation $1 the effect of which is, that 
voluntary right granted thereafter by 6 

de tor, Mo vs, the appryſer, ſee F. 193 

but a creditor, who." neglects che compleating 


is c@nſidered as having gderelinguiſhed. it; ſo 

that the debtor may thereafter grant voluntary 

rights, which will be e eee eee e 

23. Ju 1674, Jon 

N 11. Appryſings may be either reduced __ 

Reduction nullities,, or redeemed. within the legal, I hex 
of appry- are reduced i in totum, where the defect is groſs, 

fings, as where they ate led on a debt not truly due 

or where the appryſer has neglected any of the 


= - neceſſary ſolemnities. If the informality is not 


'S ſo eſſential, the Lords, without overturning 
the appryſi funditus, ſuſtain it er aeguitats, 
ſimply as a * ecutity for the principal ſum and 
annualrents, 3 1. Jan. 1679, vin; and ſome- 
times alſo for the accumulations, where the 
queſtion is not with co- creditors, but with the 
2 himſelf, 3. Nov. 1738, Balfour: but 
the legal of adjudications fo reſtricted, 680 ne- 
ver expire againſt the debtor. ts 
12. An appryſing may be Need not 4 
Tory. only by the debtor, but by any poſterior. ap- 
=o. pryſer, whoſe diligence is excluded by the faslt., 
Hie who has this right, may either uſe an or- 
der of redemption, as in wagſets, (2. 8. 6.) 
8 ® or, if the 0 has been in poſieſſion, he 
. may brii action of count and reckoning 
againſt him for by intromiſſions, If the app 
pl er's intromiſſibns within the legal wann 


38 lamy, ovens 2 


— 


of any hegun diligence, aſter a reaſovable time: 


I 


„ 
4 


fr 9. oo oo 


* 


ment or diligence hereby it is made ger 
rights F 


* 


s oe, n f * n N . 
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3 Ps 
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A 3-4 * 

a 4 * 
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'of diligence, includid compoſition pa 
to the Tupetiour for his cory, and anniitlrent 
thereof, the appryſing is, by 1621," c: 6. de- 
elared to expire ip/p fatty: in 'this * / 


ſingular ſucceſſors are not ſecure; for, 
intromiſſion conſiſts in fact, it can enter 15 1 
to no record, by which it it may be known: 1 


and even Where an appryſing is extin med 
by payment made by the 5 — himſctf, the 
appryſer*s diſcharge is good againſt ſingular 
ſucceſſors, without being echte in the regi- 


ſter of reverſions; 23. July 1662, Lord Fraſer: 


Atter redemption, the debtor is under no ne- 
ceſſity to rene y his infeftment; for, upon the 
extinction of the right of appeyſing, 12 for- | 
mer infeftment revives. © gc 


13. Appryſings were, by the Corina" pra- ;The pars 


ali pre- 


ctice,'\preterable, according to the dates of the ference a- 
ſeiſins following upon them, where the debtor mong ap- 
himſeif was leg and, where his right did not Pryſer:s. 


lire infeftment, the preference was govern- 


ed by the dates of the appryſings ; but, by 
166 t, c. 6, a pari 1 preference is" efta- 


bliſned among alb'apprylings, led within year 


and day ot that one which has been firſt made 
effectual, either by infeftment, or by exact di- 
ligence for obtaining infeftment. In lands hold- 
ing of the croun, the preſenting a ſignature 


in exchequer, by the appryſer, makes his right 


effectual; in lands holding of a ſubjet-ſuperi- 
our, a charge againſt chat ſuperiour to enter 

the appryſer, is ſufficient: and, in both caſes, 
the year and day runs from the date of the firſt 
appryſing, and not from the date of the infeft- 


99 L. Balſbur. In appryſings 
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- rights Sch reden _ 


. 8 fr ſt in; date is the firſt effectual 


Pryſing having diveſted the debtor of the pro- 
perty. there remains no right in poſteri - 


g; and conſequently, all within year 
5 day of that firſt; are preferred pari pa: 
19. Nov. 1764. Jacen. The preference of 


5 — after the year, falls not within this 


ſtatute, and therefore is governed by the for- 
meg law, which preferred all appryſings after 
the firſt, by their dates ; becauſe; the firſt ap- 


or appryſers, but a reyerſion, which, like other 3 
perſonal rights, is carried: without infeftment, 


ſee St. 392. f. Cane mans, ae July 16755 
Boyd. The co-appryſers who claim the benefit 


of the firſt appryſer's diligence; - muſt. refund 


to him, not a proportion only, but the whole 
of the expence Aülburſed by him, in deducing 
the appryſing, and leading my diligence 
ſary for making i e 5. Feb. 1663, 
Graeme, 373 373-9017 
14. The ſtatute Sali: thay all che: ad- 
judgers within year and day ſhall be preferred 
Pari paſſu, as if one appryling had been led for 
the debts. contained in all- f them; which 
makes the infeftment or diligence on the firſt 
appryſing, a common right to all the co- ap- 
pryſers within year and day; and conſequent- 
Iy, tho the firſt appryſing ſhould: be redeemed, 
the diligence upon it ſtill ſubſiſts, as to the reſt, 
7. Nov. 1679, Straiton. The effect given to 
the preſenting of a ſignature, or to a charge a- 
gainſt the ſuperiour, is confined tothe preference 
of appryſers amopg themſelves, and does not 
E the nature of feudal rights, in competition 


* third parties $6.4 charge n 
M 


— is not geehrten ae, ln 


with an infeftment Poms whe A - 
' 485 or with the .legal'/righo:ofirerce,” H. 56, 1 
Ihe ſame ſtatute prorogates che legalreverſion Legal re- | 
obappryſings from to 10 years;\ it ſaves the TERS Ns. 
former 3 due to appryſings that are aer f 
led on bits . 8. 18.) and i gives a10 years, 


Gigs by the apparent heir of che 
9 — Are paid for them, at 
any time within ten years after the purchaſes: 
but voluntary acquiſitions by apparent heirs, 
of rights affecting the eſtate of their predeceſ- 
ſors, infer; by our an at ee on 
16955 SAR £064 eig l 
1. The Parliament 78 72, cin, . in Adjudice- 

place of the old form of appryſing by meſſen- tion 8 

_ directed adjudications to proceed againſt pla : < of 

btors, by way of action before the court of ; 0 
Seſſion. By that ſtatute, ſuch part only of "ig 
the debtor's lands is to be adjudged, as is equi- 
valent to the principal ſum and intereſt of the Special 
debt, with the compolition due to the ſuperi- 2djudicar 
our and expences of infeftment, and a fifth on. 
part more, in reſpect the creditor ĩs obliged to 
take land for his money; but without penal- 
ties or Sheriff fees. The debtor muſt deliver 
to the creditor a valid right of the lands to be 
adjudged, or tranſumpts thereof, renounce the 
poſſeſſion in his favour, and ratify the decreet 
of adjudication »' and law conſiders the rent 
of the lands as preciſely commenſurated to the 
intereſt of the debt; ſo that the adjudger lies 
er no obligation to account for the furplus 

In this, which is called a ſpecial ad 
jutcaign the legal is Genlaets to be five = 

an 


| „ Of Ga 
and the — polliſſicns upon it 


General 


adjudicati- © 


= * . 

ö 
On. 
* * 


5 * 
1 . 
} 
"= 
* p \ 


can uſe no further execution againſt the debtor, 


unleſs the lands be evicted from him. 


16. Where the debtor does not produse 4 
progreſs, or is not willing to renounet the pd · 
ſeſſion and ratify the decreet, (which _ 


caſe that has moſt frequently happened) the 


ſtatute makes it lawful for pero 
Judge all right belonging to the debtor 
ſame manner, and under the ſame . 


on of ten years, as he could, by che forks 
laws, have appryſed it. This laſt kind which 


Abbrevi- 


is called a general adjudication, muſt be de- 
duced only for the principal ſum, annualrent 


and penalty; not for a fifth part more, ſee 


AH. S. 26. Feb. 1684; But it can not be de- 


duced, without libelling in the ſummonds, the 


other alternative of a ſpecial adjudication; for 
ſpecial adjudications are introduced by the 
ſtatute in the place of appryſings; and it is 
only where the debtor retuſes to comply with 
the terms thereof, that the 1 can lead 


a general adjudication. + 01. 


17. By regulations 1696. c. 24. ahbrevi⸗ 


ate of ad- ates are ordained to be made of all adjudica- 


4 8 tions, after the manner of the former allow- 


\ 


General 
adjudica- 
tions are 0 
the ſame 
nature 
with ap- 


* 


ances; which abbreviates are to be ſigned by 
the Lord who pronounced the — 4 and 
thereafter to be given in to the clerk of the 
bills, to be recorded within 60 days after the 
date of the decreet. In every other reſpect, 


general adjudications have the ſame nature and 


effects that appryſings had: adjudgers are ac- 
countable for the ſurplus rents; a citation in 
adjudications renders the ſubject litigious; ſu- 
e are „ to enter adhudgers 5 — 
© 


QaonowSDsy”S7T * 42 


C0 0 oth - nds. a hn ve. & — 2 


adjulications does not expire during 


legal of 


the debror's minority c. Only ie may de o 5 
ſerved; that, the appryſings cod tive proceed 


0 


: "IF; 
171 2 
: & $f 


before the term of payment; yet where” hs 

debtor, is vengens ad»inopiam; the Lords, e . 25 

bili officio, admit adjudibattn for the debt 12. 

July 1711, Blas: but this Toft, being found-" 

ed ſolely in equity, ſubſiſts merely as à ſeruri- 

ty, and cannot carry the property to the ere 

ditor by any length of time, ib ddt. OO 
118. There are ' two? kinds of adhudication, 50 contra 

which took place at the ſame time with appry- bacredita- 

ſings, and ſtill obtain, via adjudications on à de- ren jacen- 

creet cognitionis cauſa, other ways called rontra 

haereditatem jacentem; and adjudications in im- 

plement. Where the debtor's apparent heir, 

who is charged to enter, formally renounces the . 

ſueceſſion, within 40 days after the charge, the 

creditor may obtain a decreet cognitionis cauſa, in 

which, tho the heir renouncing is called for 

the ſake of form, no decerniture can be pro- 

nounced againſt him, in reſpect of his renunci- 

ation: the only effect of it is to ſubject the 

haereditas: jacens to the creditor's diligence. 

By the old practice, iſ the debt was liquid, 

the creditor might, in the proceſs of cognition, 

proteſt for adjudication, which was allowed to 


him ſummarily, without the neceſſity of a ſe- 


patate action, St. 401; but now adjudication - 1 
1 -without a ſummons for that pur- 
Saler | is 2 | | 65 
* Adjudications contra baereditatem jacen- What by noi 
tem carry, not only the lands themſelves that EP 
belonged to the defunct, but the rents thereof 5 
fallen due ſince his death; for theſe, as an ac- 
ceſſury to the eſtate belonging to the defunct, 
189 would 5 
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e Of eee 1 
would have deſcended to the heir, if he had 
| entered, 19. Dec. 1638, Corſar z which rule 
'D is applicable to all appryſings or adjudications 
* . led on a ſpecial charge, 13. Feb. 1740, L. 
Redemp- Kilbucho. This ſort of adjudication is decla- 
* there- red redeemable by 1621, c. 7, within 7 years 
1 (which was then the legal of appryſings) by a- 
ny co-adjudging creditor, either of the defunct 
debtor, or of the heir renouncing. The heir 
himſelf, who renounces, cannot be reponed 
againſt his renunciation, nor conſequently re- 
deem, if he is not a minor, 27. Jan. 1680, 
Macaulay : but even a major may redeem in- 


8.9) 


4 | | directly, by granting a ſimulate bond to a con- 
1 fident perſon; the adjudication upon which, 
4 when conveyed to himſelf, is a good title to 


redeem all other adjudications againſt the 
lands belonging to his predeceſſor. The ſu- 
periour of the lands thus adjudged, is laid un- 
der the ſame obligation to enter the adjudger, 

as in the caſe of appryſings, by 1669, c. 18. 
Adjudica- 20. Adjudications in implement are dedu- 
tion in im- ced againſt diſponers, who have granted rights 
plement. without procuratory of reſignation or precept 
| | of ſeiſin, and refuſe to diveſt themſelves z to 
the end that the ſubje& diſponed may be effe- 
ctually veſted in the diſponee. Theſe adjudi- 
cations may be alſo directed againſt the heir 
of the diſponer, in which caſe, Viſc. Stair aſ- 
ſerts that a charge to enter is unneceſſary, p. 
404: but his Lordſhip's opinion is not ſup- 
ported by practice. Here, there is no place 
for a legal reverſion; for, as the adjudication 
is led in implement of à ſpecial diſpoſition, 
it muſt carry the ſubject diſponed, as irredeem · 
ably as if the right had been voluntarily com- 
8 | pleated: 
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of the former allowances : and tho? there were 


pleated : and for the ſame 


| | 7 y an, it being to fe” 2 a 
Supply the defect of a diſpoſſon, no sher 


-Khugication, tho? within year and day, can = 


cn in puri Puſſy with it. 
21. This is common to adjudications in 


implement, and on a decreet cegnitinmis cauſe, 


that both may be carried on before the Sheriff: 
for the act 16%, giving to the court of Seſ- 
ſion the excluſive juriſdiction in adjudications, 


can be underſtood only of theſe, which by that 


act are introduced in place of appryſings, 4. q 
Jun. 1709, Ker. The regulations 1695, art. Adjudica- 3 
24. had ordained abbreviates of adjudications tions con- 

to be ſigned by the Lord pronouncer, in place 2 — 4 

no allowances of adjudications on decreets cog- muſt have 

nitionis cauſa, yet by additional regulations, abbrevi- 

1696, art. 3, abbreviates of theſe behoved al- 25 : 

ſo to be ſigned. Since that time, it has been 

the general practice, where ſuch adjudications * 

were led before the Sheriff, to get their abbre= 


viates ſigned by him; and, where they have 


ho abbreviates, the Lords refuſe to grant let- 
ters of horning on them againſt ſuperiours, A. 
S. 2. Dec. 1742. | 5 1 
22. Before treating of judicial ſales, the na- 
ture of ſequeſtration may be ſhortly explained, 
which is a diligence that generally preceeds - | 
actions of ſale. Sequeſtration of lands, when Sequeſtra - 


deereed by the judge, is a judicial act of the tion of 


court of Seſſion, whereby the management of d e. 
an eſtate is put into the hands of a factor or 2 
ſteward named by the court, who finds ſecuri- 
ty, and is to be accountable for the rents to all 


having intereſt, This diligence is competent, nen 


ether where the right of the lands ind bebt ar. 


f 


A 258 1 
if it is applied her of the com- 

petitors has attained poſſeſſion; or where the 

eſtate is heavily charged with debts: but, as 

it is an unfavourable diligence, it is not admit- 

ted, unleſs where that meaſure appears neceſſa- 

What ſub- ry for the ſecurity of creditors. Subjects, not 

8 _ brought before the court by the diligence of 

—ů creditors, cannot be ſequeſtrated; for it is the 

on. competition of creditors, which alone founds 

the juriſdiction of the court, to take the dif. 

puted ſubject into their poſſeſſion: hence, a 

creditor whoſe debt is not made real on the 

lands, has no title to demand it; and the ar- 

reſtment of rents from year to year, can only o- 

perate a ſequeſtration of the rents arreſted, but 

FaRorson Not of the lands themſelves, 13. Feb. 1745. 

ſequeſtra- Creditors of Ouchteriyre. The duty of factors 

ted eſtates: on ſequeſtrated eſtates, and the rules by which 

they muſt conduct themſelves, are contained 

in Alis. S. 31. Fuly 1690; 25. Dec. 1708 z 

22. Nov. 1711, F. 6. 7. 8. and 23, Nov. 

Sale of | 7 | | | | So 

bankrupt 23. There was no method known in our 

eſtates Jaw for the proper ſale of a bankrupt eſtate, ſo 

that the price might be divided among the cre- 

ditors, till act 1681, c. 17, by which the court 

of Seſſion was impowered, at the ſuit of any 

real creditor, to try the value of the debtor's 

eſtate, and name Commiſſioners to ſell it, for 

the payment of his debts :. but, as the Commiſ- 

ſioners named by the court of Seſſion in purſu- 

« ance of this act, were generally found unwill- 

ing to undertake ſo ungrateful an office, and as 

the ſtatute required the conſent of the debtor, 

where his right of reverſion was not expired, 

it was enacted, by 1690, c. 20, that dar + 
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as of Chevy eſtates ſhould de c 68 
by che Lords themſelves, and that ſuch ſales 
might proceed in all caſes, without the __ 
ant of the debto. . 

24. No proceſs of ſale, at 'the inſtance of 4 
ereditor, can proceed without a proof of the 
debtor's bankruptcy; and therefore the pro- 
ceſs muſt be a ſale of the debtor's whole late. : 
The debtor or his apparent heir, and all the 
real creditors in poſſeſſion, muſt be made par- 
ties to the ſuit ; it is ſufficient that the other 
creditors be called by an edictal citation, AF. 
S. 23. Nov. 1711, $. 1. The ſummons of fale Ranking 
contains a concluſion of ranking or preference of credi- 
of the creditors ;* which ranking mutt be con- bors. 
cluded by an extracted decree, before the actu- 
al ſale, at leaſt to the extent of the value put 
on the lands by the court of Seſſion, Reg. 169 5, 
art. 26. The irredeemable property of the 
lands is adjudged to the higheſt offerer at the 1 3 


ſale; and the lands purchaſed are, by 1695, rity of ju- 


c. 6, declared diſburdened of all debts or deeds dicial pur- 
of the bankrupt, or his predeceſſors; either on Chaſers. 
payment of the price by the purchaſer to the 
creditors, ' according to their preference, or on 
conſignation of it, in caſe of their refuſal, in 

the hands of the magiſtrates of Edinburgb: 

and the only remedy competent to ſuch as con- 

ceive themſelves hurt by the ſale or diviſion 

of the price, even tho? they ſhould be minors, 

is an action of repetition, againſt the creditors On whom 
who have received the price. The expence of does the 


theſe proceſſes was at firſt diſburſed by the fa- Pence of 


or, out of the rents in his hands, by which oo 5 


the whole burden of ſuch expence fell upon the 
. creditors; but, by A. S. 23. Nov. 
1711, 


* e By. 
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1711, F. 9. the charge — 


they draw of the price: which rule, even o- 
. creditors muſt ſubmit to, tho? i in cond 


petition with gratuitous, H. 13, 


25. Apparent heirs, and heirs, ſeryed an 
beneficio invontarii, are intitled, by 1695, e. 
24, to purſue ſales of the eſtates belonging to 
their predeceſſors, whether bankrupt or not; 


_ which: privilege is not loſk to them. tho they 


on the purſuer, where there appears to be ang 


ſhould behave as beirs, 28. Feb. 1733, Blair. 
The expence of theſe proceſſes oughꝭ to fall ups 


excreſcence of the price, after payment of the 
eee 3 becauſe, in ſuch cafe. he is preſt6 
med.to act for himſelf: but, where there is no 
excreſcence, the creditors, who alone are gain 
ers by the ſale, ought to bear the charge of it. 

26. Proceſſes of ranking and ſale being de: 
figned for the common inteteſt of all the exe: 


. ditors, no diligence carried on or compleated 


during their dependence, ought to give ang 


Preference in the competition: pendante lite, 


nibil innouandum. Hence, in à competition 
between an adjudger during the dependence of 
a ſale, and another who. ado ed after the ſale, 
wi within year and day of the firſt, the two 
adjudications were preferred puri paſſu, tho! 
the laſt, having been led after the property of 
the lands was N. es. from the debtor, was 


an improper diligence, F. v. . 233. 


27. It is a rule in all real diligences, 4058 


where a creditor is preferable on ſeveral diffe- 


rent ſubjects, he cannot uſe his preference ar- 


bitrarily, by favouring one creditor more than 


„ but myſt allocate his univerſab or ca- 
tholic 
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jects or parties whom it affects. If it is mate - re 


rial to ſuch creditor, to draw his whole pay - jjc rights 
ment out of any one fund, he may apply his in a come 


debt, ſo as may beſt ſecure himſelf ; but that Petition. 

inequality will be rectified, as to the poſterior 
- creditors, who had likeways affected the ſubjects: 
out of which he drew his payment, by obli- 
ging him to grant aſſignations in their favour, 
by which they may recur againſt the other ſub- 
jects, for the ſhares which the debt preferred 
might have drawn out of them: but he is not 
obliged to aſſign, if his aſſignation ſhall pre- 
Judice any ſeparate debt ſtanding in his own 
perſon; becauſe the obligation to aſſign is 
founded merely in equity. This head of our 
law is accurately diſcuſſed in a late eſſay on 
the beneficium cedendarum aftionum, © 
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